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Docket Entries 
1975 NR. PROCEEDINGS 
April 8 1 Filed complaint-issued summons-original 


-2 copies & del’vd to Marshal for service. 


April 8 2 Notice of deposition and production of 
documents. 

April 8 3 Order and application for order for taking 
deposition. 


April 15 4 Filed Order of Judge Foley (4/15/75) 
postponing the oral deposition of Defen- 
dant, Melvin R. Waldman until 10:00 A.M. 
on May 1, 1975 and affidavit of Barry R. 
Fischer. 


April 16 5 Filed summons served 4/11/75 on Melvin 
R. Waldman, Ind. and d/b/a Dyna Crem. 


May 5 6 Filed answer. 

May 9 7 Filed Notice of Motion, returnable May 19, 
1975, motion and supporting affidavit. 

May i4 8 Filed Defendant’s demand for Jury trial. 

May 19 9 Filed Memorandum in support of plain- 


tiff’s motion to compel discovery. 


May 19 10 Filed affidavit in opposition to plaintiff's 
motion. 


May 19 Motion granted. Submit order. 


May 28 11 Filed Order of Judge Foley (5/28/75) 
granting plaintiff’s motion, ete. 
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Docket Entries 


PROCEEDINGS 


Fiied Notice of Motion, returnable June 2, 
1975 at Albany, Motion for Preliminary 
Injunction, with supporting affidavit. 


Filed Affidavit in opposition to motion for 


preliminary injunction. 


Filed Affidavit in support of motion for 
preliminary injunction. 


Filed Affidavit of Norman Steinman. 
Filed Invoices—Dyna-Chem. 
Filed Transcript. 


Motion for Preliminary Injunction, by 
plaintiff — Decision Reserved. Further 
briefs to be filed by June 9, 1975. 


Filed Supplementary Attorneys’ Affidavit 
in opposition to plaintiff's Motion. 


Filed Memorandum of Law in opposition 
to plaintiff’s n \tion for preliminary in- 
junction. 


Filed attorneys’ affidavit in opposition to 
plaintiff's motion for preliminary injune- 
tion. 


Filed Supplementary Affidavit. 


Filed Supplementary affidavits in support 
of motion for preliminary injunction. 
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July 


July 


July 
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25 
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Docket Entrics 


PROCEEDINGS 


Filed Supplementol Memorandum in Sup- 
port of Preliminary Injunction. 


Filed letter from DeGraff, Foy, Conway 
and Holt-Harris, M-ys. to Judge Foley 


dated June 11, 1975. 


Filed affidavit in support of motion for 


preliminary injunction. 

Filed Memorandum-—Derision anc Order 
of Judge Foley (6/17/75) denyins and dis 
missing the motion for a preliminary in- 
junction. 

Filed reply to counterclaim. 

Filed Notice of Appeal. 

Filed Affidavit of Harold Kimmel. 


Filed Scheduling Order. 


Filed Examination of Norman Steinman. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


ALBANY DIVISION 


UsAchein, INC., a Texas ) 
Corporation, ) Re eo oe 
) : oS > ; 
Plaintiff, ) Civil Action No, 
) m1 
-against- ) 
) SUMMONS : 
MELVIN R, WALDMAN and ) 
MELVIN R, WALDMAN d/b/a ) 
DYNACHEM, ) 
) 
Defendants, ) . 


To the above-named Defendant: 


You are herby summoned and required to serve 


upon De Graff, Foy, Conway and Holt-Harris, plaintiff 


attorneys, whose address is 90 State Street, Albany, 

York 12207, an answer to the complaint which is here 
Served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service, I 
you fail .o de so judgment by default will be taken a 


you for the relief demanded in the complaint, 


Dated: April ¥ » 1975 


"s, 
New 


with 


£ 


gainst 


IN THR UNITED STATES DISTKICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


ALBANY DIVISION ‘ 5 
a 


USAchem, INC., a Texas 
Corporation, 


Civil Action No. ip teal ei 


Plaintiff. 
against 


NIN R. WALDMAN and 
IT 


N R. WALDMAN d/b/: COMPLAINT 


1s) 


Defendants. 


ed 


Plaintiff, USAchem, Inc. ("USAchem"), by its 
attorneys, DeSraff, Foy, Conway and Holt-Harris, complains 
against the Defendants, Melvin R. Waldman and Melvin R. 
Waldman, doing business as DYNACITEM, as follows: 
FIRST CLAIM FOR RELIEF 

1. USAchem, Inc., is a Texas corporation having 
its princival office in Irving, Dallas County, Texas. USAchem 
is licensed to do business in the State of New York. 

2. Upon information and belief, Defendants, 
Melvin 8. Waldman and Melvin R. Waldma» d/b/a DYNACHEM (hereinafter 
collectively called "Waldman"), 11 Vatrano Lane, Loudonville, 
New York 12211, are residents of and do business in the State 
of New York. 

3. This is a civil action based on diversity of 
citizership wherein the matter in controversy exceeds the 
sum of TEN THOUSAND and no/190 ($10,000.00) DOLLARS, exclusive 
of interest and costs, in which USAchem alleges violations of 
covenants not to comnete contained in employment contracts and 
unfair competition. 

4. As a result of a September 6, 1972, mere 


USAchem is the suecessor in intrrest to all of the assets ‘oerties, 


ae id 
“9 
6. y AB , 
choses in action and rights of National Chemsearch Corporation 
of New York, Inc., and all references herein to USAchem refer 
collectively to it and National Chemsearch Corporation of 
New York, Inc. 

5. USAchem and its related division, National 
Chemsearch Corporation of New York, Inc. (iereinafter referred 
to as "National Chemsearch") are engaged in the manufacture, 
distribution and sales of disinfectants, soaps, detergents, 
cleaners, chemical specialities, paints, water treatments, 
maintenance chemicals, chemicals for the control of water 
pollution and chemicals for the improvement of turf, 
lawn and ground, insecticides, adhesives, glues, germicides, 
specialty coatings, degreasing and sanitary supply and floor 
maintenance materials and equipment and related products 
(all collectively hereinafter referred to as "produ ts");: 
throughout the United States. As a result of such manufacture, 
sale and distribution, and t!:\rough advertising, research and 
product development, USAchem, at great expense, has succeeded 
in establishing throughout the United States, including the 
State of New York, a valuable and extensive trade and business, 
trade name anu good will for USAchem, including National 
Chemsearch, and its products among its customers, all having 
a value in excess of TEN THOUSAND and no/100 ($10,000.00) 
DOLLARS. 

6. In connection with the sales and distribtition 
of its products, USAchem employs commission salesmen to 
solicit orders for its products in various territories in 
the United States, including the State of New York, and a 
large part of its business depends upon the orders secured 
by such salesmen. Such sales representatives have been and 
are continuously provided with confidential material documents 
and supplies and constantly trained, aided and supervised by 


sales managers employed by USAchem. 


7a ibs 


7. Upon information and belief, on or about 


January 19, 1968, USAchem employed Waldman pursuant to a 
Sales Representative's Agreement, a cony of which is 
attached hereto and made a part hereof as Exhibit "A", for the 


following territory. 


Albany, Greene and Schoharie Counties in the 
State of New York. 


8. Upon information and belief, on or about 
May 22, 1972, Waldman's Sales Representative's Agreement was 
amended, a copy of :shich amendment is attached hereto and made 
a part hereof as Exhibit "B", to include the following 
territories: 


Rensselaer and Columbia Counties in the 
State of New York. 


9. Upon information and belief, on or about 
February 1, 1970, USAchem and Waldm:; entered into a District 
Sales Manager's Agreement, a copy of which is attached hereto 
and made a part hereof as Exhibit "C''. Under said Agreement, 
Waldman was to operate as a District Sales Manager out of 
USAchem's office in Loudonville, New York. 

10. Upon information and belief, on or about 
February 3, 1975, Waldman resigned from his employment with 
USAchem. 

11. Upon information and belief, following 
Waldman's employment in 1968 and at all times thereafter 
until Waldman's resignation, USAchem employed ‘Jaldman as a 
sales representative and District Sales Manager for its 
National Chemsearch Division in the aforesaid areas within 
the State of New York in accordance with the terms of said 
employment agreements and USAchem, at substantial expense to 
it, contiruously trained him as a salesman, and sales manager 
and furnished him with various valuable confidential documents, 


materials and supplies pertaining to USAchem's business, its 


- 4, 

8a 
products, methods of operation, and customer lists within 
the sales territory defined in said employment agreements, 
all for his use and benefit in the performance of his duties 
of employment with USAchem and for no other person, firm or 
corporation. 

12. Upon information and belief, USAchem has 

fully performed all of its obligations under the said employ- 


ment contracts marked Exhibits “A 7 eed) “ee. 


13. Upon information and belief, by the terms 
of paragraph 4 of the said Sales Representatives Agreement 
(Exhibit "A'') and the amendment thereto (Exhibit "B'") Waldman 


covenanted and agreed with Plaintiff that: 


a. "For a period of eighteen (18) months 
immediately following tne expiration or 
termination of his employment (i) he 
will not at any time for himself or on 
behalf of any other person(s), firm(s), 
partnership(s), or corporation(s), sell, 
offer for sale, or solicit the sale of 
disinfectants, soaps, detergents, chemical 
specialties, paints, water treatments, 
maintenance chemicals, cleaners, insecticides, 
adhesives, glues, paper products for 
industry and institutions, degreasing 
and sanitary supply and floor maintenance 
materials and equipment within the assigned 
territory, viz: 


Albany, Greene and Schoharie Counties; 
and Rensselaer and Columbia Counties 
in the State of New York. 


b. He will not in any way, directly or 
indirectly, for himself or on behalf of 
or in conjunction with any other person(s), 
partnership(s), firm(s), or corporation(s), 
solicit, divert, take away or attempt to 
take away any of the Company's customers 
or the business or patronage of any such 
customers located within said assigned 
territory; and he will not in any way, 
directly or indirectly, for himself or on 
behalf of or in conjunction with any 
person(s), partnership(s), firm(s) or 
corporation(s), solicit, entice, hire 
employ or endeavor to employ any of the 
Company's and its affiliated associated 
companies’ employees." 


Within said period of time, directly 

or indirectly, engage in or enter the employment 
of or act as a sales agent or broker for 

the products of or as an advisor or 

constultant to any person(s), firm(s), 9a 
partnership(s) or corporation(s) engaged 

in or about to become engaged in the 
manufacture, distribution, or sale of 
disinfectants, soaps, detergents, 

cleaners, insecticides, chemical specialties, 
paints, water treatments, maintenance 

chemicals, adhesives, glues, paper 

products for industry and institutions, 
degreasing and sanitary supply and 

floor maintenance materials and equip- 

ment within the assigned territory. 


For a period of eighteen (18) months 
immediately following the expiration 

or termination of such employment with 
or without cause, including without 
limitation, termination by mutual 
agreement, that he will not at any time 
for himself or on behalf of any other 
Sales Repersentative or former Sales 
Representative of Company or any of its 
subsidiaries, affiliates, successors or 
associated companies, sell, offer for sale 
or solicit the sale of disinfectants, 
soaps, detergents, cleaners, insecticides 
chemical specialties, paints, water 
treatments, maintenance chemicals, 
adhesives, glues, paper products for 
industry and institutions, degreasing 
and sanitary supply and floor 
main*enance materials and equipment 

and any other products of Company, 
within the assigned or former assigned 
territory of such other Representative. 


In the event of violation by Repres- 
entative of any one or more of the cove- 
nants contained in this paragraph, it 
is agreed that the term of each such 
covenant so violated shall be auto- 
matically extended for a period of 
eighteen (18) months from the date 

on which Representative permanently 
ceases such violation or for a period 
of eighteen (18) months from the date 
of the entry by a court of competent 
jurisdiction of a final order or 
judgment enforcing such covenant(s), 
whichever period is later. 


He shall not at any tine, either during 
his employment or after the termination 
of such employment, divulge to others 

or use for his own benefit any 
confidential information obtained 

during the course of his employment by 
Company relating to sales, formulae, 
processes, methods, machines, manu- 
factures, compositions, ideas, 
improvements or invention belonging 

to or relating to the affairs of Company, 
its subsidiaries, affiliates, successors, 
or associated companies. 
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gz. He aprees during the term of said 
employment that he will devote his 
entire time and attention exclusively 


to the business and interests 

of the Company and that he will per- 
form to th entire satisfaction of 
the Company, such duties as may be 
assigned to him and that he will do 
his utmost to further enhance and 
develop the business interests and 
welfare of the Company. 


14. Upon information and belief, by the terms 
of paragraphs 4, §A and 6B of the said District Sales 
Manager's Agreement (Exhibit "C"), Waldman covenanted and 


agreed with Plaintiff that: 


a. during the term of his employment or 
continued employment by Company and for 
a period of eighteen (18) months 
immediately following the expiration 
or termination of such employment 
foi any reason or reason (i) he will 
not at any time for himself or on 
dDehalf of any other person(s), firm(s), 
partnership(s), or corporation(s), sell, 
offer for sale, or solicit the sale of 
products similar to Company's Products 
(a) in or within a ninety (90) mile 
radius of the city of Loudonville, New 
York., and/or (b) in or within any 
County (or Parish) or other place in 
the United States in which District 
Sales Manager shall have performed 
duties for Company and its affiliated 
and associated companies under and 
by virtue of his employment or con- 
tinued employment, and/or (c) in any 
city, town, borough, township,village, 
Or other place in the United States in 
which the Company then has an office, 
warehouse, or place of business; (ii) 
he will not in any way, directly or 
indirectly,for himself or on behalf 
of, or in conjuncticn with, any other 
person(s), partnership(s), firm(s) or 
corporation(s), solicit, divert, take 
away, or attempt to take away any of 
the Company's customers, or the business 
Or patronage of any such customers, 
located (a) in or within a ninety (90) 
mile radius of the city of Loudonville, 
New York, and/or (b) in or within any 


‘ 


County (or Parish) or other place in 

the United States in which the District 41a 
Sales Manager shall have performed 
duties or rendered services for Company 
and its affiliated and associated 
companies under and by virtue of his 
employment, and/vur (c) in any CLty, 
town, borough, township, village or 
other place in the United States in 
which the Company then has an office, 
warehouse or place of business (iii) 

he will not at any time for himself 

or on behalf of any other 

person(s), firm(s), partnership(s) 

Or corporation(s), train, act as 

sales trainer, assist and supervise 
salesmen or perform similar services 

as those performed for the Company, 
including but not limited to, inter- 
viewing and hiring salesmen and other 
personnel, (a) in or within a ninety 
(90) mile radius of the city of 
Loudonville, New York, and/or (b) 

in and within any County (or Parish) 

or other place in the United States 
in which the District Sales Manager shall 
have performed duties for Company and 
its affiliated and associated companies 
under and by virtue of his employment, 
and/or (c) in any city, town, borough, ' 
township, viilage or other place in the- 
United States in which the Company 

then has an office, wurehouse or place’ 
of business. 


b. He will not within said period of time, 
directly or indirectly, engage in or 
enter the emvloyment of or act as a sales 
agent or broker for the products of or 
as an advisor or consultant to any 
person(s), firm(s), partnership(s) or 
corporation(s) engaged in or about to 
become «ngaged in the manufacture, 
distribution or sale of products similar 
to Company's Products, (a) in or within 
a ninety (90) mile radius of the city 
of Loudonville, New York, and/or (b) in 
and within any County (or Parish) or 
other place in the United States in which 
the District Sales Manager shall have 
performed duties for Company and its 
affiliated and associated companies 
under and by virtue of his employment 
or continued employment, and/or (c) 
in any city own, borough, township, vil- 
lage or othe lace in the United States 
in which the ompany then has an office, 
warehouse or place of business. 


ey For a period of eighteen (18) months 
immediately following the expiration 
or termination of such employment with 
or without cause, including without 
limitation, termination by mutuel 
agreement, that he will not at any time 


"ae, 


oe] 


————--—____, 


for himself or on behalf of any other 


District Sales Manager, former District 12, 


Sales Manaper, Sales Representative or 
former Sales Representative of Company 

or any other employee or former employee 
of Company or any of its subsidiaries, 
affiliates, successor associated com- 
panies, sell, offer for sale or solicit 
the sale of products similar to Company' 
Products, in any area or place where such 
District Sales Manager or former District 
Sales Manager, Sales Representative, 
former Sales Representative or other 
former employee of Company has performed 
duties for Company and its affiliated 

and associated companies or within the 
assigned or former assigned territory 

of such other Representative or former 
Representative of Company or its 
associated or affiliated companies. 


He will not for a period of 

eigthteen (18) months immediately following 
the expiration or termination of such 
employment, in any way, directly ‘or 
indirectly, for himself or on 

behalf of or in conjunction with any 

other person(s), partnership(s), firm(s)-« 

or corporatjon(s), solicit, entice, hire, 
employ or ghacavor to employ any of the 
Company's @nd its affiliated and associated 
companies' employees located (a) in or within 
a ninety (90) mile radius of the city of 
Loudonville, New York, and/or (b) in and 
within any County (or Parish) or other place 
in the United States in which the District 
Sales Manager shall‘have performed duties 
for Company and its affiliated and associated 
companies under and by virtue of his emp loy- 
ment or continued employment, and/or (c) in 
any city, town, borough, township, village, 
or other place in the United States in which 
the Company then has an office, warehouse or 
place of business. . 


In the event of the violation by District 
Sales Manager of any one or more of the 
covenants contained in this paragraph, it is 
agreed that the terms of each such covenant 
so violated shall be automatically extended 
for a period of eighteen (18) months from the 
date on which District Sales Manager per-' 
manently ceases such violation or for a period 
of eighteen (18) months from the date of the 
entry by a court of competent jurisdiction 

of a final ordc. or judpment enforcing such 
covenant(s), whichever period is later 


He shall not at any time, either during his 
employment or his continued employment or after 
the termination « ? such employment, divulge to 
others or use for his own benefit any confiden- 
tial information obtained during the course of 


Ge apes ey. 


his employment by Company redvt ing, to 

sales, sales publications, sales manuals, 
formulae, processes, methods machines, 
minufactures, compositions, ideas, improve- 
ments and inventions belonging to or relating 
to the affairs of Company, its subdivisions, 
affiliates, successors or associated companies, 


He further expressly covenants and agrees 
that during the term of his employment and 

at all times thereafter, he shall not divulge 
to others or use to his own benefit any trade 
secrets belonging to the Company and its 
subsidiaries, affiliates, successors or 
associated companies obtained during the 
course of his employment or that he became 
aware of in consequence of his employment. 


He agrees during the term of his employment 
or continued employment that he will devote 
his entire time and attention exclusively 

to the business and interests of the Company 
and that he will perform to the entire satis- 
faction of the Company, such duties as may 

be assigned to him and that he will do his 
utmos. to further enhance and develop the 
business interests and welfare of the Company. 


15. From and after the employment of Waldman 


by Plaintiff, as hereinbefore alleged, and then at all times 


4 


during the period of Waldman's employment, Plaintiff: .,., 


a. Fully kept and performed all covenants, 
agreements, and conditions on its part 
under and pursuant’ to the terms of its 
contracts of employment with Defendant 
Waldman; 


+ 


b. Fully trained and gave follow-up training 
so as to enable Defendant Waldman to sell 
Plaintiff's products; 


c. Made available to, instructed, furnished 
and advised Defendant Waldman as to its 
methods and secrets; and 


d. Furnished confidential information to 
Defendant Waldman pertaining to its business, 
including but not limited to the names and 
lists of customers and clientele located 
and doing business within the said sales 
areas, as described in the Sales Represen- 
tative's Agreement (Exhibit "A'') as amended 
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(Exhibit "B") and the District Sales Manager's 


Agreement (Exhibit "C") and the price to be 
charged for each of Plaintiff's numerous 
products when sold in various quantities, 


? 


4 ~ 


0. 

16. On a date as yet uncertain, the Defendant 
Waldman organized his own Company, DYNACHEM, to solicit and 
sell products similar to the products he sold for Plaintiff 144 
ithin the area described in the amended Sales Representative's 
Agreement and the District Sales Manager's Agreement. 

17. Commencing on a date as yet uncertain 
and continuing until the present, the Defendant Waldman, 
directly and doing business as DYNACHEM, has breached the 
cover .nts and agreements of the amended Sales Reprenentative's 
Azreement and the District Sales Manager's Agreement as set 
forth in paragraphs "13" and "14" of the Complaint, in that 
within the prescribed time and territory he has directly or 
indirectly solicited and sold orders for the sale of products 
in competition with the Plaintiff's products;solicited end 
sold orders to Plaintiff's customers; performed services uP 
similar to those he performed for Plaintiff, for himself and/or 
DYNACHEM;acted as a sales agent or broker for DYNACHEM; dis- 
closed confidential information of Plaintiff to DYNACHEM; and 
used said confidential information of Plairtiff for his own 
benefit. 

18. Defendant Waldman's continuing acts 
in violation of the said amended Sales Representative's 
Agreement and the District Sales Manager's Agreement, as set 
forth in paragraph "17" of this Complaint, the Defendant 
Waldman and his Company DYNACHEM, have caused Breat injury 
to the Plaintifit and its good will, have unfairly acquired 
confidential information of the Plaintiff, including its 
customer lists and have profited by the unfair appropriation 
and solicitation of customers of the Plaintiff. 

19. The conduct of the Defendant Waldman 
and DYNACHEM. as aforesaid, and the continuation thereof, has 
threatened und caused, and continues to threaten and cause, 
irrepairable injury to Plaintiff's business and tends to impair 
and threaten to destroy Plaintiff's valuable good will causing 


damage to the Plaintiff in excess of TEN THOUSAND and NO/100ths 


($10,000.00) DOLLARS. 
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20. Plaintiff has no adequate remedy at law to 
protect itself from the violations of the cerms and pro- 
visions of the contracts of employment between Waldman and 
Plaintiff which are subjecting Plaintiff to immediate and 
irrepairable harm, and restraint by injunction is necessary 
to afford Plaintiff adequate relief. wt 

21. Defendant Waldman has at all times engaged in:e 
the conduct alleged herein with the full knowledge:and aware=- 
ness that the same was causing and continuing to cause serious 
injury and damage to the Plaintiff and the conduct of the Def- 
endant Waldman has been willful, malicious and oppressive as 
a result of which Plaintiff is entitled to the sun of TWENTY 
FIVF THOUSAND And No/100ths ($25,000.00) DOLLARS by way of>- 


example and punitive damages. ‘ rg 


SECOND CLAIM FOR RELIEF 


i tty 

22. Plaintiff repeats and realleges, with the... *'a 
Same force and effect as if set forth in full herein, each 
and every allegation contained in paragraphs "1" through "17" 
inclusive, of this Complaint. 

23. The actions of the Defendant Waldman, directly 
and doing business as DYNACHEM, as set forth in paragraph 17 
of the Complaint, have caused dam:ge to the Plaintiff in excess 
of TEN THOUSAND And No/100ths ($10,000.00) DOLLARS, including, 
but not limited to injury to good will and customer relations, 
loss of customers sales and employees and unfair acquisition 


of Plaintiff's confidential information and customer lists. 


LZ. 
16a 
24. Defendant Waldman and DYNACHEM have profited »y 

their improper acquisition of Plaintiff's confidential informa- 
tion and trade secrets, including Plaintiff's customer lists, and 
the improper appropriation and solicitation of Plaintiff's cus- 
tomers, and such acts constitute unfair competition. 

25. Such unfair competition has caused, is causing 
and will continue to cause serious, immediate and irrepairable 
harm to ne Plaintiff in excess of TEN THOUSAND Add No/100ths 
($10,000.00) DOLLARS. 

26. Plaintiff has no adequate remedy at law to pro- 
cect itself from such unfair competition. ‘3 

27. Defendant Waldman, directly and doing business 
as DYNACHEM, has at all times engaged in the conduct alleged in 
this Complaint with full knowledge and awareness that the same 
was causing and continuing to cause serious damage to the Plain- 
tiff, and the conduct of the Defendant Waldman and DYNACHEM has 
been willful, malicious and oppressive as a result of which, Plain- 
tiff is entitled to the sum of TWENTY FIVE THOUSAND And No/100ths 


($25,000.00) DOLLARS. 


WHEREFORE, Plaintiff Pa ys that: 
FIRST: Defendants Waldman and DYNACHEM during the pendency 
of this action, and thereafter for a period of eighteen (18) 


months from the date of final action or order of this Court from: 
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a) Soliciting or selling, or attempting to solicit 
or offer for saie for himself, or on behalf of 
any other person or entity, any disinfectants, 
Soaps, detergents, chemical Specialties, paints, 
water treatments, maintenance chemicals, cleaners 
insecticides, adhesives, glues, paper products 
for industry and institutions, degreasing, sani- 
tary supply and floor maintenance materials and , 
equipment and related Products within the following 
area: 


The Counties of Albany, Greene, Schoharie, 
Rensselaer and Columbia Counties, New York 
State, and an area within a 90-mile radius 
of Loudonville, New York, 


b) Directly or indirectly, for himself or any other 
person or entity, Soliciting, diverting, taking 
away or attempting to take away any of the customers . 
Of USAchem or the business or patronage of such 


Customers within tho aforesaid territory; 


c) From directly or indirectly engaging in or acting 
as a sales agent, sales manager, or a broker for 
the products of or advisor or consultant to any 
person or other entity engaged in or about to 
become engaged in the manufacture of the Products :,, 
referred to in paragraph (a) hereof within the . 
aforesaid territory; 


d) From directly or indirectly making any false 
representation to any customers of USAchem con- 
cerning Plaintiff, its business or its products. 


SECOND: That Defendants Waldman and DYNACHEM be ‘enjoined 
preliminarily during the pendency of this hearing and permanently 
thereafter from: 
a) Utilizing in any Way any cus. mer lists, sales 

Plaintiff which are Or have been in the knowledge 

of or possession of Waldman and that any such 


lists or information as are in writing should be 
delivered by Defendant Waldman to Plaintiff; 


b) From conspiring to injure Plaintiff or from 

unfairly competing with Plaintiff, or conspiring 

to compete unfairly with Plaintiff by inducing 
breaches of agreement by the employees of Plaintiff 
or their customers; or selling to or soliciting 

or attempting to solicit or sell to the customers 

of Plaintiff by use of any confidential information, 
including sales methods and customers lists acquired 
from employees or former employees of Plaintiff, 

or from making false statements to customers of 
Plaintiff, disparaging or libeling Plaintiff or its 
business. 

THIRD: That Defendants Waldman and DYNACHEM be ordered to 
account to Plaintiff for damages asserted in this Complaint 
and that Judgment be entered for Plaintiff and against said Def- 
endant, for all sums found to be due Plaintiff by Defendant as 
set forth in this Complaint with interest and costs of suit. 

FOURTH: That Judgment be entered in favor »f Plaintiff 
against Defendants for damages for all injury to Plaintiff by 
reason Of each of the acts set forth in this Complaint, with 
interest as the same shall appear and costs of suit. 

FIFTH: That Defendant Waldman be ordered to account to 
Plaintiff for all commissions or profits received by him by 


reason of any sules to customers in behalf of himself or DYNACHEM 


in the following area: 


The Counties of Albany, Greene, Schoharie, 
Rensselaer and Columbia, New York State, 
and an area within a 90-mile radius of 
Loudonvilie, New York. 


SIXTH: That punitive damages be imposed upon the 


Defendant Waldman for his conduct as herein described and alleged. 


SEVENTH: 


That the cost of this action be asses 


‘Jainst Defendants. 


EIGHTH: 


further relief as 


tc 


15. 
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sed 


That Plaintiff be granted such other and 


the Court may be deemed just and proper. 


Respectfully submitted, 


DeGRAFF, FOY, CONWAY & 
HOLT~ HARRIS 


heh oe 


vaichsel G. Breslin 


office and P.O. Address 
90 State Street : 
Albany, New York 12207 
518-462-5301 


Pres es EXHIBTT "A" ANNEXED TO COMPIAINT 
SALGS REPRESENTATIVE’'S AGREEMENT 
TINS AGREEMENT, made and entered into this. 19Ch day of __ January 


Inc. 
1968 , between NATLONAL CHEMSLARCH CORPORATION OF NEW YORK, | a Texas corporation 


(hereinafter referred to us “Company"), and Melvin R. Waldman 
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(hereinafter referred to as “Representative”) : 


WITNESSETIL: 


In consideration of One Dollar (81.00) and other srood and valuable considerations in hand paid by 
Company to Representative, the employment of Representative upon the terms and provisions herein 
set forth, the mutual covenants and ayrcoments herein contained and each act done pursuant b-reto 
ty either of the parties, it is covenanted and ayreed as follows: 


1, Company hereby cinploys Representative, subicet to the conditions hereinafter set forth, as a ‘ 
siles representative on a commission basis in the territory specitied in Paragraph 4 or such other 
territory (ies) as Company in ity diseretion may from time to time assign to Representative (such 


territory beiry hereafter referred to as the “assizned territory’). The Commissions to be paid to i 
Representative shall be in accordance with the Comniission Schedule and Commission Rules and Regu- : 
lutions of the Company as amended by the Company from time to time. Company may periodically ; 
advance to Representative aysinst conunissions exrned and commissions to be earned amounts gstab- ; 
lished by the Company from time to time. It on any date the agyregate amount of the advances against ! 
commissions up to such date shall execed the total commissions earned by the Representative up to *% 


such date, the Representative, if the Company shall make written demand, shall promptly repay the 
Company the amount by which such advances shall excecd such commissions. The weekly compensation 

to be advanced by Compuny to Representative shall be in accordance with Sales Representative’s Com- 
pensation Agreement attached hereto and made a part hereof. The Company shall have the right to do ° 
business in the assijmned territory under various trade names. ‘The Company reserves the right to employ - 
other Representatives to solicit and sll in the assigned territory. 


shall be such as are from time to time assigned to him by the president, any vice president, secretary, 


} 
H 
; 

2. Representative aveents said employment, and it is agreed that the duties of the Representative 1% 
treasurer, sales manayer, sales trainer, or oflice manayrer of Company. | 
' 


3. It is expressly recojmized and acknowledyed by Representative that Company and its affiliated 

and associated Companies are engajred in the manufacture, distribution and sale of disinfectants, soaps, t 
detergents, cleaners, insecticides, chemical specialties, paints, water treatments, maintenance chem- | 
icals, adhesives, glues, paper products for industry and institutiona, deyreasing and sanitary supply and u 
floor maint nance materials and equipment and related products, in substantially all of the states in the ; 
continental limits of the United States, including, the assigned territory. It is expressly recognized and ! 
acknowledyecd by Representative that (i) Company has developed and established a valuable and exten- 3 
sive trade of its products; (ii) its business connections and customers have been established and main- ' 
tained at great expense and are of great value to it; (iii) that Representative desires employment by om 
Company and by virtue of such employment Representative will become familiar and possessed of the 
manner, methods and secrets and confidential information pertaining to such business, including without 
limitation; sales volume and strategy, number and location of sales representatives, and names and lists 
of Company’s customers and clientele; (iv) by virtue of such employment Representative will become 
personally acquainted with the customers and trade of Company in the assigned territory; and ' 
(v) Company will suffer srreat loss and damage if, during Representative’s employment by Company 

or at uny time subsequent to the termination of such fmployment, Representative should (a) for him- ‘ 
self or on behalf of any other person(s), firm(s), partnership(s) or corporation(s) sell, offer for sale or 

solicit the sale of disinfectants, soups, detergents. chemical specialties, paints, water treatments, main- 

tenance chemicais, cleaners, insecticides, adhesives, glues, paper products for industry and institu- 

tions, degreasing, sanitary supply and floor maintenance materials and equipment in the assigned ter- “ 
ritory or (b) engage in or enter the employment of or act as a sales agent or broker for the products of 

-or us an advisor or consultant to any person(s), firm (s), partnership (s), or corporation(s) engaged in or 

about to be engayed in the manufacture, distribution or sale of disinfectants, aps, detergents, chem- . 
ica} specialtics, paints, water treatments, maintenance chemicals, cleansers, insecticides, adhesives, glues, ' 


paper products for industry and institutions. deyreasing, sanitary supply and floor maintenance mate- 
rials and equipment business in the assigned territory. Representative further recognizes and acknowl- 
edges that (i) it will be dificult, if not impossible to compute the amount of such loss or damages, (ii) by 
reason of Representative’s financial circumstances epresentative cannot respond in damages in an 
action at Jaw to compensate Company for such loss or damages, and (iii) Company, accordingly, is with- 
out adequate Jeyul remedy in the event Representative violates any of the covenants contained in : 
Paragraphs 4 and 5, Representative acknowledges that the covenants and conditions of this Agreement } 
are reasonable and necessary for the protection of the Company's business. P 


4. Representative expressly covenants and agrees that during the term of his employment by Py 
Company and for a period of eighteen (18) months immediately following the expiration or ter- 
mination of such employment for any reason including, without limitation, termination by mutual 
agreement, (i) he will net at any time for himself or on behalf of any other person(s), firm(s), part- 
nership(s), or corporation(s), seil, offer for sale, or sulicit the sale of disinfectants, soaps, detergents, ' 
cleaners, chemical specialtios, paints, water tveatments, maintenance chemicals, insecticides, adhesives, 
flues, paper products for industry and institutions, deyreasing and sanitary supply and floor mainte- 
nance materials and equipment within the assigned territory, viz: 


A. Albany, Greene and Schoharie Counties, New York, 


% 


I. Any territory (ies) which is hereafter ussijned to Representative by written con- 
tractual chanye or desipnation; 


C. Any territory (ies) not presently assigned to Representative, but which waa assigned 
as part of his territory under ans prior controct of employment with Company or one 
or more Of its allilintcd and asseciated companies; 


D. Any territory (ies) to whieh Representative is transferred by mutual consent of the 21 a 


parties whether or not such agreement is evidenced in Writing; 


E. Any territory (ies) which Company in the exercise ef its discretion may assign to 
Representative, whether er nut such assignment is evidenced in writing; 


F. Any ‘territory (ies) in which Representative sells, offers for sale, or solicits the sale 
of disinfectants, soaps, deterpents, eloat ers, chemical speci:liies, paints, water treat. 
ments, maintenance chemicals, insecticides. adhesives, ydues, pauper products for indus- 
try and institutions, degreasing: and sanitary supply and floor maintenance materials 


and equipment for Company or one or more of its afliliated and associated companies ; 


(ii) he will not in any way, directly or indirectly, for himself or on behalf 6f or in conjunction with 
any other person(s), partnership(s), firm(s), or corporation(s), solicit, divert, tuke away’or attempt 
to take away any of the Company's customers or the business or putronaye of any such customers 
located within said assiyened territory; and (ii) he will not in any way, divectly or indirectly, for himself 
or on behalf of or in conjunction with any person(s), partnership(s), firm(s) or corporation (s), solicit, 
entice, hire, employ or endeavor to employ any of the Company's employees. Representative further 
covenants and ayaeces that he will not within said period of time, direc tly or indirectly, engage in or enter 
the employment of or act as a sales ayent or broher for the products of or as an advisor or consultant to 
any person(s), firms), partnership(s) or corporation(s) engasyed in or about to become engaged in 
the manufueture, distribution or sale of disinfectant , Soups, detergents, cleaners, insecticides, chemical 
specialties, paints, water treatments, maintenance chemicals, adhesives, glues, paper products for 
industry and imstitutions, deyreasing: and sanitary supply and floor maintenance materials and equip- 
_ment within the assigned territory, During the tern: of Representative's employment by Company or 
any of its sub-idiaries, afliliates, successors or associated companies, Representative further agrees not 
to sell, offer for sale or solicit the sale of disinfes tints, soups, detergents, cleaners, insecticides, chemical 
specialties, paints, water treatments, maintenance chen cals, adhesives, glues, paper products for 
industry and institutions, desreasing and sanitary supply 1 floor maintenance materials and equip- 
ment anc any other products of Company in any other territory or aren except as provided in this 
paragraph or any additions er amendments thereto Representative further expressly covenants and 
agrees that durings the term of his employinent by Company and for a period of eisrhteen (18) months 
immediately following the expiration or termination of such employment with or without cause, including 
withou’ limitation, termination by mutual ayreement, that he will not at any time for himself or on 
behalf of any other Sales Representative or former Sales Representative of Company or any of its 
subsidiaries, atiliates, successors or associated companies, sell, offer for sale or solicit the sale of disin- 
fectants, soaps, deteryrents, cleaners, insecticide 8, chemical specialties, paints, water treatments, mainte- 
nance chemyls, adhesives, jdues. paper products for industry and institutions, degreasing and sunitary 
supply and foor maintenance materials and equipment and any other products of Company within the 
assigned or former assigned territoey of such other Kepresentative(s). In the event of violation by 
Representative of any one or more of the covenants contained in this paragraph, it is agreed that the 
term of each such covenant so violated shall be automatically extended for a period of eighteen (18) 
months from the date on which Representative permanently ceases such violation or for a period of 
cighteen (18) months from the date of the entry by a court of competent jurisdiction of a final order or 
judgment enforcing such covenant(s), whichever period is later, 


5. Each restrictive covenant hereinabove set forth in ’aragraph 4 is separate and distinct of 
every other restrictive covenant set forth in said piCagraph and in the event of the invalidity of any 
such covenant the remaining obligations shall be deemed independent and divisible. The parties agree 
that the inclusion of all the territories hereinaove set forth in Parayraph 4 is reasonable and necessary 
for the protection of Company. Lf, however, the inclusion of all suid territories shall be deemed too 
extensive and therefore unreasonable, such lettered parayraph under Paragraph 4 above shall .be 
deemed as separate and divisible, and to the extent nece sary to make the territory reasonable, shall 
be eliminated in the reverse order from which each is stated, 


6. Representative shall not at any time, either during his employment or after the termination of 
such employment, divulye to others or use for his own benefit anv confidential information obtained 
during the course of his employment by Company relating to sales, formulae, processes, methods, 
machines, manufactures, compositions, ideas, improvements or invention belonging to or relating to 
the affairs of Company, its subsidiaries, «lliliates, successors or associated companies. 


7. It is agreed that if Representative’s empoyment by Company is terminated for any reason, 
no commissions shall be dre or payable to Representative on orders secured by him butgnot shipped 
as of the effective date of such termination. . 


8. Representative agrees during the term ef said employment that he will devote his entire time 
and attention exclusively to the business and interests of the Cénipany and that he will perform to the 
entire satisfaction of the Conipany, such duties as may be as: igned to him and that he will do his 
utmost to further enhance and develop the business interests and welfare of the Company. 


9. This agreement shall be effective upon execution and may be terminated at any time by either 
party without notice, 


. 

10. Jn connection with Representrtive’s performance of his duties and obligation the assiszned 
territory, Company is furnishing Reps. sentative with sales catalogs. brochures, sar ample cases, 
machinery, canipment aad other sales aids and will from time to time during Rep ve's employ- 
ment furnish additional sales aida. It is understood and agreed that all such pre iy furnished 
Representative is and will remain the property of Company, Kepresentative recoynizs ad ayes that 
said sales aids and other property furnished him have been earetully develops d by Company over long 
periods of time au yreat cod and expenses tat because of Co VPN pres spenditures for research 
and developacent anal for exclusive mereiindi ny tools and method. yreat Joss amd deamagee will re suit 
to Company if said sales cides or other Preparty sieved hel into the hands of unauthorized potsonss 
that failure to return siane on the evento. the termen thee Hi Cho towment bonuse prest hos end 


dianage te the Comuiny s dat sueb deo and a Hee ds CaTHeUn Tf not impesdlie to compute. Accord. 
ingly, in the csent Repaeseutative'’s caaptoy ment as terminated OY ANY Peason, af ho reasun, Represen- 
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- 


<=, 


we 


tative ayrre to return all 


} wep afots mai office, freight ealleet, aod that in the 
event Ke fails or refi foray reeon. er ne re joon. feo se retura said sales aids and other property 
to Comp ny, herein ayeeed ta he wall paw tere mnyoat tts principal office the sum of £500.00 a: 
liquidatoa dames and wot as a penalty for breweh of terns and provisions of this Parayraph. 

; VW. Repardiess of the phice of execution or the order in which the sienatures of the parties shall 
be aflixed } toor the pdaee of performance, this agreement shall be interpreted in accordance with the 
laws of the SEATE OF TENAS, . 

12, The provisions of this contract shall be fully applicable whether Representative is emploved 

by Comput or | ny of it Ubsidiiview, afliliate ucceSssors Or associated companies, it being: under- 

Loo’ jac recd that tha Verecinent may be assigned without notice at any time and from time te 

time by Conipory to or be anv of it Vrsiedigey ailinte ucceessurs Or associated companies. In the 

event of } ii i ent, any sucn Cor to which the Avreement is assigned shall automatically 

be substitute or the Company executing: this Agreement for ail intents and purposes and to the same 
extent as such assiymee were the Company exceutings thi Ay r@ement. 


N WITNESS WHEREOF, Representative h: 
has caused this 
mentioned, 


hand aud seal and Company 
er, all the duy and year first above 
. 


herewith affized his 
Agreemeut to be executed by a duly authorized offik 


NATIONAL CHEMSEARCH CORPORATION OF NEW YORK, Inc. 


{ \ 
" A i) o? 
. we te male P 
> th ste La 2 ey Deke | ee ita 
bby A < j ae bes ESTEE 


COMPANY 


4 re ? Y i) at af A ee (Seal) 
. REPRESENTATIVE 


- 


= representations, und 


neand 


SALES REPRESEN RAELY pots aMiGN 


COMPENSATION AGREE) ENT 


© THIS AGREEMENT. mide and entered into this 19th 


day of January 
196.8, between NATIONAL CHENSEARCH 


CORPORATION ‘of NEW YORK, Ine. 


referred to as “Cop, 


ipany”), and. Mel vi n R ° Wa ldman 


to as “Repre sentative’) ; 


WITNESSETIT : 
Sum of One Dollar und valuable cons 
to Representative, the en Proyvment of By pres 


sentative upon the 
© Representutive’s Ayreement of even dat: 
part, mutual covenant 


In con ideration of the 
hand paid by Company 


(31.00) and Other good 
Sions set forth jn Sey! 


iderations in 
terms ‘and provi- 
to which this js attached 


and made a 
Pand agreements herein contained and each act pursuant hereto by either of the 
parties, it is foveninted and agreed as follows: 
‘ 
1. By Sales Repore Ntative'’s Ayr ement te which this js attached and made 
conteniporaneou: ly 


@ part, Company has 
herewith employed Representative, subject set forth in Said Sales 
Representative’s. Ayn 


lo the conditions 
Cement, as a sales 


> Fepresentative on a conimission besis, 
2. Company Mav weekly advance to Representatiyy against commissions earned 
amounts estublished by t} 


the Company from time 
sentative, Company shal] advance 


farneu the followinyr amounts: 


A. s_150.00 


thercon; and 
.* 350,00 


3. The Sales Representative’s Agreement between 
herewith and this Sales Represe Ntative’s Coy 
tive constitutes. the entire agers ement and 
rstandingss, stipulatio.zs 
‘4nd void and of no further force 

IN WITNESS WHEREOR, 
Mas cuused t}fis Agreement ty } 


and to be earned 
to time. Until further notice by Company to Repre- 
to Representative weekly against comnussions earned and to be 
. 


per week as salary less applicable Federal Withholding tax and Social Security 
per week is traveling, expense allowance, 

Company and Repre 
ypensation Avreement betwee 
understandings between 
ayreements 


sentative of eyen date 
n Company und Representa- 
Company and Representative. All 
or promises not set forth in said agreements, 
or effect Whatsvever, 


Representative has 


Shall be nul! 


herewith aflixed his hand 


and seal and Company 
executed by a duly authorized Oflicer, all the day and year first above 
ymentioned, 
NATIONAL ,CHEMSEARCH CORPORATION OF NEW YORK, Inc : 
BN ae 
haiti bee } es P 
ae 5 Oa an rag. Sat . Wes 
7 ) COMPANY — 
PE IRD 
ae / hes lo) = lL. Bee CRS (Seal) 
REPRESENTATIVE <a 
6 


(hereinafter referred 


POXUS Corporation, (hereinafter 


“Sod carne tienes 


rf 


cc; Stapgs, Cleveland, Ridlen, File 23a 


EXHIBIT "B" ANNEXED TO COMPLAINT 


“GOL Neckeneack fva., Hrekennsek, N. J. U760L 


Hey 22, 1972 


\ ir. Melvin RR. Veldmsn 
"AL Verrvaro Lana 4 eG 
‘ Leoundeuville, We. ¥. 12211 Ro; Amendmant cto fsloa Rapresentative's 
} t) ht épreement between us dated 
Jcnuary 19, 19638 


Deer tel: 


Your fatea Reprosentetive's ¢greoment La hereby avondut by che addition 


~ 


of the following territory 68 your "Acsigned Territer,." 


“ ‘ ~ an 


Rensgeleer and Coluable Counties in the Steta of Mew York 


renee ne nee rer eee 


) rate Amendment slinll be affective for «ll purvoses us of wy 22, 1972. 


Plaaoo sienify your epprovel of this émendment by signing the orlginel 
end theo fiwet and gecond coples of this lettor in the spece provided 


belce for tlite purpose end therericor etrach ons of the earbou copies ae. 
ff?° sisacd by you to your originel fanlea Representetive's agreemant and f 
ratura the original cnd one carbon copy sa signed by you merked for my , 


personel sttonclos, 
| finceroly yours, 
NATIC/AL CHEMSEANCH CORIVORATIGH OF MeW YORK, INC, 


By 


CN OR nt nn RE ree ee hme Meare tems 


Norpun Steinesn, VDivtalon Neneger 


4CCEPTCD. ¢NA SGREED TO: 
‘ f 


Thho day of 1972 


| 
4? % ‘ ; ; . 


(Oe ee ere ee 5 


Melvin R. Woldzen gine Sic / 
, | 
ete * 


EXHIBIT et i AY INEX ETD 9 Rae ) ‘ INT 
DISTRIGT SALES MANAG ERIS AG ik ap Mile nee 


as 4 a 


THIS AGREEMENT, meade and entered into this Ist day of 


_ February ai 1970 , between I NATIONAL C c Hk MSI SEARCH 


Ppt eee 


CORYC pee EON OF NEW YORK, INC, » a Texas corporation, hereinafter 


referred to ag "Company", and MELVIN R, W ALDMAN 


ee ree ee ens! ie 


hereinafter referred to as "District Sales Manager", ; e 


‘ 


Wi TNES SS 2 THs: 


In consideration of the sum of One Dollar ($1, 00) and other good 
and valuable considerations in hand paid by Company to District'Sales 
Manager, the employment or the continued employment of District Sales 


Manager upon the terms and provisions herein set forth, the mutual 


‘ 


covenants and agreements herein contained, and each act done pursuant 
hereto by either of the parties, it is covenanted and agreed as follows: 
Li Company hereby employs or continues to employ District 


Sales Manager, subject to the conditions hor cinafter set forth, as District 
weckly 


Sales Manager at a SrMttasky salary wy ‘lwo Hundred Dollars ° 
saa ang | 


we ekly 
($ 200. 00 $4 or such other x; SoMtinry salary 
PG aerate i ae et ti e 


or other compensation as the parties may from time to time he reafter ae 


’ 


agree upon, The District Sales Manager shall render the services and 


perform the duties hereinafter outlined for the Company at and out of 


¢ 
Loudonville, New York and for Company and its 
Si aN Le hw) — TE , 


affi'i.ted and associated companies at such other places or in such other 


areas or territories as the Company or its affiliated and associated companies 


% 


shall from time to time direct, 


2. District Sales Manage Cr accepts said employment or continued 


employment, and it is agreed that the duties of the District Sales Manager 


shall be to offer for sale, solicit, attempt to sell and sell Company's 


products in the county of Albany, New York, - 


, 29a 


ad 


‘ 


(hereinafter referred to as "assigned territory") and such other territory(ies) 


assigned to District Sales Manager, and to train, assist and supervise 


salesmen of the Co ipany at and out of Loudonville, New*York 
pany : 


and salesmen of the Company and its affiliated and associated companies 
in such other areas or territories as the Company and its affiliated and 
associated companics shall from time to time direct and to perform such 
other duties as are from time to tirne assigned iin by the President, any 
Vice President, Secretary and Treasurer of the Comp: -y and its affiliated 


and associated companies, ? 


a. It is expressly recognized and acknowledged by District 
0 : 
Sales Manager that the Company and its affiliated and associated companies 


are engaged in the manufacture, distribution and sale of disinfectants, 
soaps, detergents, cleaners, insecticides, chemical specialties, paints, 
water treatments, maintenance chemicals, chemicals for the control of 


water pollution, and chemicats for the improvement of turf, lawn and 


grounds, adhesives, glues, degreasing and sanitary supply and floor 
maintenance matcrials and sialic (hereinafter referred to as "Company's 
Products") in all of the States in the United States, It is expressly recognized 
and acknowledged by District Salés Manager ti.at (i) Company has developed 


and established « valuable 7nd extensive trade of its products; (ii) its 


business connections and customers have been established and maintained 
| 


at great expense and are of great value to it; (iii) that District Sales 


. . . . . 
Manager desires employment or continued cinployiment by Company, 26a 


and by virtue of such employment or continued employment, District 


Sales Manager will become familiar and possessed of the manner, methods 


‘ 


and secret and confidentia} information pertaining to such business. - ‘ 


including without lirnitation, sales publications, sales manuals, sales 
volume and Strategy, number and location of Sales Managers and salesmen, 
a 


and names and addresses of Company's customers and clientele; (iv) by 


virtue of suc} iployment or continued employment, District Sales Manager 


- 


will become personally acquainted with the customers and’trade of Company 
and its affiliated and associated cormnpanies in all areas where he will 
perform his duties; (v) Company will suffer great loss and damage if, 
during District Sales Manager's employment or continued criplonn it by 
Company or at time subsequent to the termination of such employment, 
District Sales Manager should backs tee himself or on behalf of any other 
person(s), firm(s), partnership(s) or corporation(s), sell, offer for sale 

or solicit the sale of products similar to Company's Products, and en rform 
services similar to services he shall render se the Company in the areas 
where he will perform his duties or (b) engage in or enter the employment 
.Of or act as a sales agent or broker for the products of or as an advisor or 
consultant to any person(s), firm(s), partnershi; ({s), ae corporation(s), 
engaged in or about to be enga zed in the manufacture, distribution or saie 
of products similar to Company's Products business in all arcas where he 
will perform his duties. District Sales Manager further recognizes and 
acknowledges that (i) it will be. difficult, if not irnpossible, to compute 

the amount of such loss or damages, (ii) by reason of District Sales 
Manager's finan jal circumstances, District Sales Manager cannot respond 


in damages in action at law to compensate Company for such loss or damages, 


and (iii) Comnpany, accordingly, is without adequate leyal reyngdy in the 


D 


. 


~~ ee we 


ae ae 
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event District Sales Manaper violetes any of the covenants contained in 
i y , 


Paragraphs 4 and 6,° Distrie. Sales Manager acknowledges that the 


covenants and conditions of this Agreement are reasonable and nex essary 


for the protection of the Com] ‘ny's business, 


4, District Sales Man: ier expressly covenants and afrees 


: 
that during the term of his employment or continued employment by 
Company and for a period of eighteen (18) inonths immediately following 
the expiration or termination of such employment for any reason or 
reasons (i) he will not at any time for himself or on behalf of any other 
person(s), firm(s), partnership(:), or corporation(s), sell, offer for 


sale, or solicit the sale of products similar to Company's Products 


(a) in or within a nincty (99) mile radius of the city of Loudonville, New York 


ee A 


and/or (b) in or within any County (or Parish) or other place in the United 
States in which District Sales Manager shall have performed duties for 

“ ae ee! : , . 
Company and its affiliated and associated companies under and by virtue 
of his employment or continued employment, and/or (c) in any city, town, 
borough, township, village or other place in the United States in which the 
Company then has an office, warchouse or place of business; (ii) he will 


not in any way, directly or indirectly, for himself or on behalf of, or in 
. 


. 


conjunction with, any other person(s), partnership(s), firm(s), or 
corporation(s), solicit, divert, ‘7ke away, or attempt to take away, or 
attempt to take away, any of the Company's customers, or the business 


or patronage of any such customers, located (a) in or within a ninety (90) 


ee te st sehen mae 


mile radius of the city of Loudonville, New York 


—_—_—— ++ 


OE AES SS es shen seen 


ava 


. 


and/or (>) Tn or within any County (or Paris h) or other pli.ce in the 


United States which the Distriet ¢ les Manarer shall have xcrformed DQ. 
n tle mn MCT ie i ric tic acl d val ft ] 28a 


duties or rend red services for Company and its affiliated and associated 
companics under and by virtue of his employment, and/or (c) in any city, 


town, borough, township, village or other place in the United States in 
. 


which th Company then has an office, warchouse or place of business 


(iii) he will not at ‘any time for himself or on behalf of any other person(s), 


firm(s), partnersbip(s) or corporiation(s), train, act as sales train 
assist and super ‘ise salesmen or perform similar services as those 
performed for the Company, in luding but not limited to, interviewing + 


and hiring salesmen and other personnel, (a) in or within a ninety (90) 


mile radius of the city of Loudonville, New York | 


——- ee ne ate saennNtEeuteienn 
etre seetteetereernae ee ttesetesshesneannesneans SO nce 
. 
Lee eeceeremseeemeeitesetenebantinneeisdin te er eee 


and/or (b) ‘n and within any County (or Parish) or other place in the United 
States in which the District Sales Manager.shall have performed duties for 
, 


Cornpany and its affiliated and associated companies under and by virtue 


of his employment, and/or (c) in any Sity, town, borouyh; township, 
village or other place in the United States in which the Company then kas’ 
an office, warehouse or place of business. District Sales Manager further 


covenants and agrees that he will not within said period of time, directly 


or indirectly, engage in or enter the employmeri of or act as a Sales 
‘ ‘ 


agent or broker for the products of or as an advisor or consultant to any 


‘ 


person(s), firm(s), partnership(s) or corporation(s) engaged in or about 


to become engaged in the manufacture, distribution or sale of products 


Similar to Company's Products, (a) in or within a ninety (90) mile radius 
; EE mile radius 
of the city of Lovdonville, New York ; 
a a o_O SS EE rial 


i 


and/or (>) in and within ; ny County (or Parish) or oth yr place in the 


United States in which the District Sale: Manager shall have performed 


; aif 29a 


dutics for Company and its affiliated and associated companies under 
and by virtue of his employment or continued ‘nployment, and/or 


(c) in any city 


y, town, borough, township, vill ‘ge or other place in the 


*. 


United States in which the Corn, on has an office, warchouse or 


place of business 


e 
District Sales Manager further e pressly covenants and agrees 
that duriny the term of his employment by Company and for a period of 
eighteen ()8) months inmediately following the expiration or te iation . 


of such einployment with or without cause, including without limitatio. , 


termination »y mutual agreement, that he will not at any time for himsceif 
y b& , y 
or on bohalf of any other District Sales Manager, former District Sales 


Manager, Sales Representative or former Sales Representative of Company 


Or any other employce or former employee of Company or any of its 


subsidiaries, affiliates, successor associated companies, sell, offer 
4 


for sale or soticit the sale of products similar to Company's Products, 


in any area or place where such Distrfc Sales Manager or former District 
Sales Manager, Sales Representative, former Sales Representative or 


other former employee of Company has performed duties for Company and 


its affiliated and associated companies or within the assigned or former 
assigned territory of such other Representative or former Representative 
4 


of Company or its associated or affiliated con panies, District Sales 
Manager further covenants and agrees that he will not fora period of 
eighteen (18) months immediately following the expiration or termination 


of such employment’, in any way,.directly Or indirectly, for himself or on 


behalf of or .a conju iction with any other person(s), partnership(s), 


firm (s) or Corporation(s) 


SOliciL, ¢ ntice, hire, 


employ or ende; vor to 


. p F etry ape S aes 0 
employ any of the Company's and its «ffiliated and ASSOciated companies 


employees ] 


a 
309 
Ccated (a) in or Within * 2 ninety (90) mile eadive of the city of 
Loudonville, New York Se ae one ee) ne et ge 
and/or (b) jn ‘nd within any ¢ 


y County (or Parish) or other place in the United 
States in Which the District Sales Manager shal] have performed duties. ° 
for Company and its affiliated and AS sociated companies under and by 
" Virtue of his Cinployment or continued employment, and/or (ce) in any ‘city, : 
town, borough, township, Village, or othe ; Place ‘in the United States in 
which the Company then has an Office, warchouse or place of business, 4 
In the event of the viola ion by District Sales Manager of any Q..° or more 


‘of the €°venants contained in this Paragraph, it is agreed that the ferms of 
€ach sich covenant so violated Shall be aute. ‘cally extended for a period 
of cightcen (18) months from the date on which District Sales Manager 
° 

Permanently ceases such violation Or for a pe 


riod of eighteen (18) months 


from the date of the entry by a con ¢ ufgcompetent jurisdiction of a final 
Order or judgment enforcing such covenant(s), ‘whichever period is later, 
5, Each restrictive covenant hereinabove set forth in Paragraph 
4 is S€parate and distinct of €very other restrictive covenant set forth in 


Baid P@ragraph and in the event of the invalidity of any 
- 3 


such covenant the 

‘ 

remaining ob}ij ations shall be deemcd independent and divisible. The 
H & ] 

Parties agree that the inclusion of all of the territories hereinabove set 

forth is reasonable and Necessary for the Protection of Company, if, 

however, the inclusion of all of Said territo ries shall } deemed too 


each of the 


extensive and therelore unreasonable, territories Specified 
Under (a), (b) and (c) of Pa ragraph 4 shall be deemed as “Pparate and 
ae 

Civ’ sible, and to the extent necess 


try to make the territory reasonable, 


tha 1} he 


Clitninated in the inverse o 


der fron Which e 


tchis stated, 28 
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6. A, District Sales Manager shal not at any time, cither during 
tb 7 
his employment or his continued « Inploytnent or after the termination of 
ue : Ber wid Pte « © 
buch cmployinent, divulge to others or use f. » his own benefit any 31la 
confidential information obtained during the course of his employrnent 


by Company relating to sales, sales publications, sales manuals, formulae, 


processes, rethods, machines, manufactures, compositions, ideas, 
improvements and inventions belonging to or relating to the affairs of: 
Company, its subdivisions, affiliat S, Successors or associated companics, 

6.B. District Sales Manager further expressly covenants and 
agrees that during the term of his employment and at all times thereafter; . 
he shall not divulge to othersr or use to his own ben fit any trade secrets 
alihicatind to the Company and its subsidiaries, affiliates, successors 
or associated com, anies obtained during the course of his employ.nent 
or thatthe became aware of in consequence of his employment, 

. ‘ : 

7. District Sales Manager agrees during the term of his 
employment or contiiued employment that he will devote his entire time 

? 

and attention exclusively to the business and interests of the Company and 
that he will perform to the entire satisfaction of the Company, such duties 
as may be asuigned to him and that he will do his utrnost to further enhance 
and develop the business interests and welfare of the Company. orem grates 

8. This Agreement shall be effective upon execution and may 


be terminated at any time by cii‘er party without notice, 

9. If any questiou arises as to the validity, construction, 
interpretation, or performance of this District Sales Manager's Agreement 
in any Court of the United Siat.s of America, or any state thereunder, or 
forcign country, itis agreed tha{ the laws of the State of Texas shall govern 


without reference as to the place of execution, deliv ~y or performance of 


6ame, 


a 2. ee. Act A = . 

10, The provisions of this contract shell be fully applicable 
whether District Sales Manaper is employed by Comp iny, or by any of 
its subsidiaries, affiliates, successors or associate’ companies, it being 
understood and agreed that this Agreement may be assigned without notice 
at any time and from time to tirne by Company to or hy any of its sub- 
6idiarics, affiliates, successors or assuciatcd coinpanies, In the evert 


‘ 


of such an assisnment, any such Company to.which the Agreement is 


assigned shall auto natically be substituted for the Company exccuting F 
this Aérsormsat for all intents and purposes and to the same extent as 
if such assignee were the Company executing this Agr :ement, 

$i. It is understood and agrecd that in the sil any pa ragraph, 


provision or clause of this Ag “cement, or any combination of the same, —! 
shall be found or held to be contrary to or unenforceable at law o: in 
equity, or under any presently existing or hereinafter cnacted legislation 

’ YI y & £ ’ 
regulation or order of the United States, or any agency or sub-division 
thereof, or of any state or sub-division thereof, or any municipality, 

e . 4.7 e. . 
such finding or holding shall not in any way affect the other paragraphs, 
provisions and clauses in this Agreement, which shall, notwithstanding, 

0 ete 
continue in full force and effect, it being the express intention of the 
’ & t 
parties hereto that a holding or a finding that any paragraph, provision 
or clause of this Agreement, or any combination thereof, is conr ‘ary to, 
Or unenforceable at law or in equity, or under any sucn legislation, 7 
n ‘ 

- tegulation or order, shali not in any way affect the other provisions, para- 


graphs and clauses of this Agreement which shall nonetheless remain in 


full force and effect. 


12, District Sales Manager has heretofore been employed by 
,. 
Company or one of its affiliated or associated compenies asa Sates 


Representative 


SA neta 


» It is understood and agreed that the 


— 
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§ COVENnANtS and ap reement: ) Contained in p> Mafireph 4 of said _ Sales : : 
Repres ent; ative? Agreement and any “mendments thereto, if any, 
Shall be and TemMiin in fy M foree and binding effect, and District Sales 
Manapey 2cknow Yodpes th it Such Provision, “re reasonable and nece Ssary 
for the Protection of Company's business It is further Understood and an 
J 
f 
8Ereed that Said fOvenants ang Afreements Contained jn Said Paragraph 4 : 
of said ——._ Sales } tc Presentativets Agreement and amendments 
| ao ————_. ss ot es oa 
thereto, Or Qther CMployment tgrcement, if any, sha}} be in addition to rity 
he Covenants set forth in this District §, tiles Manager's Agreement, 4 
; s y . 

IN WITNESS W HIER EOF, Di stric { Sales Manager has herew‘th- i 
ffixed his hand and Seal and Company has caus d this Agreement to be +; 
'y 
fecuted by a duly au thorized Officer, aly the day and year first aboye ; : p? 

é ES, 
entioned, . 
| as b—- } 
. ; 
: NATIONAL L CHEMSE ARCH COT Rk PORATION OF 
. 


NEW YORK, “ING; 


» By is 0 San, eee ‘A 


— 
HAL I, KIIMEL, , 
VICE PRESIDENT P | 
0 . Sic: .f 
"COMPANY" ue 


Be PN lag dee . | 


SS tg OM 
ME LVIN R.\ WALDMAN abil iio. 


"DISTRICT SALES MANAGER" 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRIcy OF NEW YORK 


ALBANY p [VISION 


°, & Texas Corporat ion, 
Plaintiff, 


~against- 


MELVIN R, WALDMAN and MELVIN R, WALDMAN 


| d/b/a DYNACHEM, 


Defendants, 


Civil Action 


No. 75-cyv-~] 79) 


ANSWER 


Defendant, MELVIN R, WALDMAN, individually and d/b/a 


Dynachem, by his attorneys O'Connell and Aronowitz, Piekx 


4S his Answer to Plaintiff's Complaint élleges: 


—. atin 


AS TO THE FIRST chat "OR RELIEF: 
SS SRE FIRST CLAIM FOR RELIEF; 


l. Denies €ach and every allegation contained in 


Paragraphs "8 PR": vit ot "1.5", "le", ug be 
ae ee the Complaint. 

2. Denies having sufficient knowledge 
to form a belief as to the truth Of the alleg 
in Paragraphs "1" and "4" of the Complaint, 

Ke Respeccfully refers to the Court's 


the said contracts referred to in Paragraphs 


"20", and 


or information 


ations contained 


attention 


"13" and "14" 


of the said Complaint for the interpretation and meaning of 


their respective terms, conditions and Pprovis 


4. Admits the allegations contained in 


"2" and "19" Of the said complaint, 


ions. 


Paragraphs 


ee ea ee ee cme = 


} 
if 
‘ 


" 


— pealiieeteeediee ee ee 


ada 
9. With respect to paragraph "3" of the said Cc i wlaint 
respectfully refer to the Court's attention the said Complaint 
with respect to its allegations as to jurisdiction and 
claims; however, denies having sufficient knowledge or 


information to form a belicf as to whether that matter in 


controversy exceeds the sum of Ten Thousand and 00/100 pid: ieastal 


" 


6. As to paragraph "5" of the said Complaint, admits 


;} the allegations contained in the first sentence thereof and 


j 
: ? ‘ | 
Dollars, exclusive of interest and costs. 


denies having sufficient knowledge or information to form 


a belief as to the truth of the allegations contained in the 
second and last sentence thereof. 5 | 
7. With regard to paragraph — of the said | 
Complaint, denies having sufficient knowledge or information 
to form a belief as to the truth of the allegations contained 
in the first sentence thereof and denies the allegations contained 
in the second and last sentence thereof. 
8. With respect to part graphs "7" and "9" of the 
said Complaint, Defendant admits executing the documents 
respectively set forth as Exhibits "A" and *e*; however, | 
respectfully refers to the Court's attention the respective | 
documents as to the intention and meaning of the terms, conditions 


| 
! 


and provisions of each. 


9. With respect to paragraph "16" of the Complaint, 


a | 
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adinits that he organized a company called Dynachen, and admits 


} that doing business as Dynachem he solicitcd and sola products 4 


c 


some of wnich were similar to products he sold for Plaintiff, 


and admits that some of said sales were made within the area | 
described in what purports to be the Amended Sales Representative's 
Agreement and the District Sales Manager's Agreement, and 


denies the remaining allegations of the said paragraph. 


f 10. With respect to paragraph "17" of the said Complaint, 


| 
| 
| 
| 
, Defendant admits that supsequent tu terminating his employment 
j with the Plaintiff, Defendant waldman individually and doing | 
business as Dynachem, solicitcd and sold orders to customers, | 
1 some, but not all of which nad been customers and that solicitatio 
, and sales in many, but not . 11 cases, were of products of 

| the type set forth in paragrapn "5" of the Complaint; that 

| Defendant Waldman perferned ctervices similar co those he 


perfermed for Plainti’f and acted as a sales agent for Dynachem; 


howevr ::, denies «7h and every of the remaining allegations 


3 TO THE SECOND CLAIM FOR RELIEF: 


{ 

Foe in the said paragraph. 
ll. Lefendant repeats and realleyges with the same force 
‘ 


and effect as if fully set forth herein, each and every 


allegation contained in paragraphs "1" through "10" inclusive 


of this Answer. 


CP FT Od. ON ees Ieper’ wees ~ oem 
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12. Denies cach and every allegation contained in 
parayraphs "23", "24", "25", "26" and "27° of the eaia Complaint, 


AS AND FOR A FIRST AFFIRMATIVE 
a. 55 SA OE SNOT MR 
13. The said agreements of employment as Plaintiff's 
Sales Representative and District Sales Manager are contracts 
of adhesion and are unreasc-ably oppressive, unconscio able, 
inequitable and contrary to public policy with respect to 


|Defendant Waldman, and thereby invalid and unenforceble by 


'Plaintiff£. 


i AS AND FOR A SECOND AFFIP"ATIVE 

H DEFENSE: 

iT) a eo a a al I a et => = 

| 14. Upon information and belief, on. e@ cecasion of 


Defendant Waldman's entering into the agreen:ent of employment 
with Plaintiff as Sale Representative and Dist-ict Sales 
|Manager, Plaintiff exercised undue influence upon Defendant 
See thereby coercing Defendant Waldman into executing’ the 
agreements, the terms, conditions, and provisions of which he 
,was not fully cognizant of, and had he had knowledge of said 
terms, conditions, and provisions thereof, and understood their 


legal impact, he would not have executed said agreements. 


AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE _'.ND_ COUNTERCLAIM: 


15. Upon information and belief, Plaintiff, its 


. officers, employees, agents, and/or servants (hereinafter 


| collectively referred to as Plaintiff) represented to Defendant 
| 


‘ > ‘ n 
- « 
" 
38a 
Waldman prior to his br COMIng aN enployee of Plaintiff that 
}pefendant would receive a commission from twenty-eight (28) 


to thirty (30) percent on al} Sales made by him of Plaintiff's 
Dp ces 

products. 

6. Upon information and belief, Plaintiff represented 

' to fe nt Waldman prior to his becoming an employee of 

Plaintiff that Plaintiff would "protect" Defendant's assigned 
area and customer accounts, guarantying that no other of 
Plaintiff's employees would solicit or sell in the said area 


,;Or to Defendant Walaran' 


S customer accounts. 

17. Upon information and belief, Plaintiff represented 
to befendant Wa. Iman prior to his becoming an employee of 
i Plaintiff that the prices of Plaintiff's said products were 
and would remain competitive with similar products of other 
Napeeiicgate ‘roa being sold in Plaintiff's assigned area, 
| 18. Defendant, Waldman, advised Plaintiff prior to 
becoming an employee of Plaintiff that he desired a management 
position, rather than a sales rosition. 

19. Upon information a..d belief, Plaintiff represented 
to Defendant Waldman that Plaintiff would advance Defendant 
Waldman to a position of Manager when he had gained experience 
| in sales. 

i 20. Said representations were material and were made 


in order to induce Defendant Waldman to enter into an agreement 


I -5- 

i] 

i 

5 
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Assn axntesemecienasee; 
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; . ; ; as 
7 
Ba 
Of crployment with Plaintiff, and were made with knowledge 
that had they not been made, Defendant Waldman would not 
{ 
nave entered in a contract of employment with Plaintiff, 
21. Subsequent to Defendant Waldman's becoming an employee | 
| 
9£ Plaintiff, Plaintiff agreed to pay fifty (50) percent | 
| 
of the freight charged on sales to municipal customers. 
22. Upon entering the agreement dated February 1, 1970, 
. which purports to be a District Sales Manager's Agreement, 
 Plaintifé agreed to pay Defendant Waldman a two (2) percent 
commission on sales made by all Plaintiff's sales representatives 
who Defendant Waldman might "train". | 


23. During the course of Defendant Waldman's employment, 
Plaintiff failed to fulfill said representatives or after having 


honoring them for a time thereafter, withdrew them in that 


(a) Plaintiff required Defendant \waldman to accept a smaller 


set seinen 


commission on sales of certain items; (b) upon information 

and belief, Plaintiff permitted other sales representatives 

to solicit and sell to’Defendant Waldman's accounts, made certain 
accounts house accounts, and permitted Certified Laboratories, 
which is a division of Plaintiff, USAchem, Inc., to solicit 

and sell Defendant Waldman's accounts with produc’s of the 

kind set forth in paragraph "5" of the Complaint, which were 


sold by Defendant Waldman on Plaintiff's behalf; (c) the 


rr 


prices of Plaintiff's product are much higher than those 


39 


4 
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of its competitors, and during 1974, Plaintiff increased | 


the prices on most of its products by almost fifty (S50) percent, 
with the result that many of Defendant Waldman's accounts | 
refused to order Plaintiff's products; (d) Plaintiff c atinuously 
i 
| ignorea and put off Defendant Waldman's inquiries and requests 
| 
| for a management promotion until February l, 1970, when Plaintiff | 
promoted Defendant Waldman to "District Sales Manager", which 
, Proved to be no more than a glorified sales representative | 
| 
| 
| position, and not management Oriented; (e) Plaintiff discontinued 
des fifty (50) percent freight allowance; (f) Plaintiff discontinuba 
the two (2) percent commission which it had been paying 
Defendant Waldman pursuant to the February 1, 1970, agreement 
and subsequently ~erminated Defendant Waldman as "District 


Sales Manager". 


24. As a result of the foregoing breaches by Plaintiff, 


Se SNS sensgnsseeensenees 


Defendant Waldman is relieved from performance of any and 
all. obligations and duties he might have had under either 
or both of the said employment contracts. 


AS AND FOR A. FOURTH AFFIRMATIVE 


DEFENSE AND COUNTERCLAIM: 


25. Defendant Waldman repeats and realleges each and 
every allegation contained in Paragraphs "15" through "23" | 


of this Answer as if fully set forth herein. 
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Ata 


‘9. AS a result of the foregoing conduct, Plaintiff has 


made performance by Defendant Waldman impossible, thereby relieviny 


Defendant Waldman of iny and all obligations and duties he 
mig have had under either or both of the sa id employment 
: » COntracts. 


A FIFTH AFFIRMATIVE 


i 
| — 
i! 
27. Repeat and reallege paragraphs "15" through "20" 
‘and paragraph "23", 
| 28. Upon information and belief, at the time that the 
| said representations were made Plaintiff knew or should reasonably 
t 
| havc known the said representations were false and/or that 
i 
| the Said representations were made with reckless disregard 
} |} ; 
for their truth or falsity. 
I 29. Had the foregoing representations not been made, 
! Defendant Waldman would not have entered into a contract 
' 
i 
{i , , ; 
y Of employment with Plaintiff. 
' 
| i 30. As a result of the false and fraudulent representations, 
iE 
| t as aforesxid, Defendant Waldman exerted considerable time, 
: eae RL OR AE: 
} money and energy on behalf of Plaintiff, as a result of which 


it 
; Plaintiff has unjustly and greatly benefited, which time, 
i i i ’ 3 : 
| money and effort and benefit was lost to Plaintiff. 
j 
j Vv . ‘ 
i 31. As a result thereof, Plaintiff has been damaged 


| in the amount otf Seven Hundred Thousand and 00/100 ($700,000.00) 


| 


SOAR OCS aera <a eran ee ecenreneaperegessrcmanastly 


=" 
Aea 
Dollars, and the conduct o tne Plaintiff being willful, 


malicious and oppressive, Di fendant Waldman is entitled to 


ee ee a 


One Million and 00/100 (S$1,000,000.00) Dollars as punitive 


damages, 


AS AND FOR A SIXTH 2° MATT.VE 
DEFENSE AND COUNTERCLA 1: 
32. De * at Waldman repeats and realleges with the 
Same force a ‘fect as if fully set forth herein, each 


and every alle vation contained in paragraphs "15" through 
di 3 iL 


"19" herein. 
33. Said representations were intended to be and wera 
material conditions of the said agreement of employment entered 


into between Plaintiff and D-Jendant Waldman. 
34. During the course of Defendant's employment and 
prior to February 3, 1975, Plaintiff breached the said contract 
of employment by failing to fulfill ana carry out the said 
conditions as more fully described in paragraph "23" herein, 
35. As a result of the foregoing Defendant Waldman 
has been damaged in the amount of Seven Thousand and 00/100 
($700,000.06) Dollars. 


AS AND FOR A SEVENTH AFFIRMATIVE 


DEFENSE AND COUNTERCLAIM: 


36. Defendant Waldman repeats and realleges each and 


every allegation contained in paragraphs "15" through "22" 


ro 


os 


oir 


ope eeee-nemnisenctmngene st sorties ete cre eran + apnea ae geasnaneeereiastnmatenneneae 
“> 
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i 
herein with the same fo. indo effect as Lf fully set forth | 
) herein, 

} ' 
| | ) 
37. Said representations were material and were made 


in order to induce Def ndant Waldman to enter into an agreement 
|) Of employment as Plaintiff! S District Sales Manager, and 


were made with knowledge that had they not been made, Defenda.t 
Waldman would not have entered into the said District Sales 
Manager's Agreement. 
| 38. Upon information and be] lef, at the time said represen- 
' 
tations were made the Plaiitiff knew or should have reasonably 
| known they were false, and/or said 1cpresentations were made 
| 
{ 


' 
iwith reckless disregard for their truth and falsity. 


39. Had the foregoing representations not been made 


~ 
i Defendant Waldman would not have entered into the contract 
I 
| 
yj Of employment as Plaintiff's District Sales Manager. 
| 
i] 


| 40. As a result of the false and fraudulent representations 
| 
jas aforesaid, Defendant Waldiaan exerted considerable time, 
| , 


money and energy on behalf of Plaintiff aS a result of which 


i 

“eit de has been unjustly and greatly benefited, which 

| time, money and effort and benefit were lost to Plaintiff. 

| 

| 41. By reason thereof, Defendant Waldman has been damaged 
| 


in the ainount of Seven Hundred Thousand and 00/100 ($700,000.00) 
Dollars, and Plaintiff's conduct being willful, malicious, 


and oppressive, Defendant Waldman is entitled to punitive 


| -10- 


Ao ee gy meee 


« 
fina 
damages in the amount of One Million and 00/100 ($1,000,000.00) 


Dollars. 


AS AND FOR AN FIGHTH AFFIRMATIVE 
DEFENSE AND COUNTERCLAIM: 


wi 

| 42. Defendant Waldman repeats and realleges each and 
every allegation centained in paragraphs "15" through "22" 
herein wit’ the same force and effect <s 1f fully set forth 
herein. 

4°. said representations were intended to be material 
cernditionr of the said agreement of employment as Plaintiff's 
District Sale Manace®r. 


| 44. During the course of Defendant Waldman's employment 


| preached Defendant Waldman's said agreement of employment 

' 

jas Plaintiff's District Sales Manager in that Plaintiff failed 
jto satisfy and carry out the said conditions as more fully 

; set forth in paragraph "23" herein. 

| 45. As a result of the foregoing, Defendant Waldman 

cs been damaged in the amount of Seven Hur 'red Thousand and 


00/100 ($700,000.00) Dollars. 


Ii AS AND FOR A NINTH AFFIRMATIVE 

| DEFENSE AND COUNTERCLAIM: 

j 

I 46. On or about February 1, 1970, Plainviff and Defendant 
y 


‘Sipe entered into an agreement entitled District Sales 


as District Sales Manager and prior to February 3, 1975, Plaintiff 


f 
e 
M3 
e 


Complaint as Exhibit 


i is attached to Plaintiff's 


a § " 
17. Pursuant to paragraph "1" of the said agreement 
the Plaintiff agreed to employ Defendant Waldman as District 


sales Manager at a weekly salary of Two Hundred and 00/100 


($200.00) Dollars, and in return Defendant Waldman agreed to 
perform cert ~ ‘uties and services for the Plaintiff. 


48. S ebruary 1, 1970, and through February 3, 51975, 


'Plainti+£ has failed to make any payment to Defendant, Waldman 


of the said weekly salary in breach of the said District Sa. 
Manager's Agreement, althought Defendant Waldman has fully 
performed pursuant to the said Agreement. 
49, By reason thereof, Defendaat has suffered ‘damages 
% 
in the amount of Fifty-two Thousand Two Hundred and 00/100 


,200.00) Dollars together with interest computed from the 


om 
» 
ui 
to 


date each respective peyment was aue. 


AS AND FOR A TENTH AFFIRMATIVE 
DEFENSE AND COUNTERCLAIM: 


50. oon information and belief, Plaintiff established 
a peofit sharing ,.an for its employees. 

31. Upon information and belief, Defendant Waldman was 
a participant in the said profit sharing plan. 


52. Upon information and belief, Defendant Waldman is 


-- . oe eecew eevee « 0 honemsnaay en eg trea CELT 


hteeeiiieiamenien ode a ee ee ~ Se ee . OE EE ES OE eR TL TT ET 
Aba | 
| 
fentitled to a vested share of the said plan in an amount which | 
as yet is. undetermined, for which Plaintif£ has not accounted | 
“to Defendant Waldman. | 
‘ 
' AS AND FOR AN ELEVENTH AFFIRMATIVE 
DEFENSE AND COUNTERCLAIM: 
53. Defendant Waldman repeats and realleges each and 
ii 
j : : , F . ° c : 
;, every allegation contained in paragraphs "50" and "51" of this 
| 
Answer as if fully set forth herein. 
" 
} ; a ae ; ; 
4 54, Defendant Waldman has personally contributed One | 
| Thousand Eight Hundred and 00/100 ($1,800.00) Dollars into | 
I\ 
' the said profit sharing plan in his own account. | 
sites j - | 
25. Defendant Waldman is entitled to the return of the | 
li 
'said One Thousand Eight Hundred and 00/100 ($1,800.00) Dollars | 
' 
together with interest thereon from the date of contribution. 
} 
56. Plaintiff has failed to return the same to Defendant. 
1 
i 57. As a result of the foregoing, Defendant Waldman has | 
i } 
: been damaged in the amount of One Thousand Eight Hundred ($1,800.00) 
| | 
| 
! Dollars together with interest thereon irom the date the said 
| 
j Money was contributed into the profit sharing plan. 
af 


| 
| b3e 


‘ Pr is : z 
a ap 


Pearman see 
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‘TH AFFIRMATIVE 


f A 
COUNTERCLAIM: 


I)] 

58. Upon information and belief, during the period of 
fo eee lh : ‘ise 
;time that Defendant Waldman was in the Plaintiff's employ, 
4] 
' 
!Plaintiff had deducted from Defendant Waldman's commissions 
} 
‘amounts representing commissions ° 1 on delinquent accounts. 
aes 
99. Upon information and bei.ef, Plaintiff has received 
I 
i; payments on said delinquent accounts and will continue to reccive 
jj; Such payments in the future in amounts as yet unknown to Defendant | 
! 

| 
Waldman. | 
i . : 
60. Defendant Waldman is entitled to his portion of. the 
hi 
i} 
, commission earned es a result of said payments. | 
I 
I) 61. Plaintiff has not tendered to Defendant Waldman any 


commissions earned as a result of such payments, and Defendant 
;Waldman has no means of determining if and when said payment: | 

| 
are due him without a periodic accounting thereof by Plaintiff. | 


AS AND FOR A THIRTEENTH AFFIRMATIVE 


sales made prior to the date of termination c! employment with 
Plaintiff. 

63. Plaintiff has not accounted to Defendant Waldman 
Since the date of his termination of employment with regard 


j; to commissions due on such sales, nor is Defendant Waldman 


: 4 


63 


DEF! IE AND COUNTERCLAIM: 
6<. Defendant Waldman is entitled to commissions on all 
+ 


Ee OE eee ee epee we - 0+ mere - ¢ Wt a ew a ee ee ee a 


able to determine th mount of any such commissions due him 
unless the Plaintiff periodically accounts to Defendant Waldman, 
WHEREFORE, Defendant Waldman demands judgment: 


First: That the Contracts of employment entered into 


between Plaintiff and Defendant Waldman or such portions of 
yy ‘ + . ‘ 

them as restrict Defendant's right to continue in all respects 
{| 


) in his present business be decreed null and void and/or rescindeé 

Second: That iintiff be ordered to account to Defendant 

i Waldman for the damages asserted in this Answer and a’ Judgment 
be entered for Defendant Waldman against Plaintiff for all 

+ sums found to be due Defendant Waldman by Plaintiff as set 


! forth in this Answer together with interest and the costs of 


it 

| suit; 

1) 

| Third: That Defendant Waldman he awarded damacqes against 

| the Plaintiff for all injuries to Defendant Waldman by reason 

1 

i e - - 1 ‘ ‘ 4 = ’ = ° 

' of each of the acts set forth in this Answer, together with 

} interest as the same shall appear and the costs of suit; 

"\ om 
Pourth: That punitive dimages be imposed upon Plaintiff 

ti 


| 
Ee 


| and for its conduct as herein described and alleged; 
Ht Fifth: On behalf of Cefendants herein against the Plaintiff 


dismissing Plaintiff's Complaint; 


i} 

i 

| 64 
! 

| 

| 

| 


SEE mere me ee ee 


| 
| 
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thie 
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-OSts of this action be assessed against 


reasonable attorney's fees; 


That Defendants be granted such other and further 


dled 


y seem just and proper. 


Respectfully submitted, 


O'Connell/and Aroneyitz/ PC 
CW ot at te 
vA ff | CN) SEE AN 


Rivehin 


for Defendants 


P. O. Address 
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50a 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVISION 


USAchem, INC., A Texas Corporation, 


Plaintiff, 
CIVIL ACTION 
-against- NO. 75-CV-170 
MELVIN R, WALDMAN and MELVIN R. REPLY TO 
WALDMAN, d/b/a DYNACHEM, COUNTERCLAIM 


| 

| 

| 

Defendants, 
| Plaintiff, for a reply to the counterclaims set forth 

| 4m the defendants" Answer, alleges: 

| AS TO THIRD COUNTERCLAIM 

1. Plainciff, USAchem, Inc,, denies the allegations 

| contai; 3d in paragraph 15 of the Answer and states that defendant 
| Walduan was given a detailed commission list as to each product 

| 


at the time of his emplo;yment. 


paragraphs 16, 17, 19, 20 and 24 of the Answer, 
3. Plaintiff admits that defendant Waldman indicated 


« Plaintif’ «nies the allegations contained in 
an interest in working up to @ management position but denies 


the remaining allegations contained in paragraph 18 of the a 


4. Plaintiff admite thet such an arrangement existed a 


to some three to five mmicipal accounts but was discontinued end 
denies the remainder of the allegations contained in paragraph 2 
of the Answer, 

5. Plaintiff admits that pursuant to his duties as a 
District Sales Manager, defendant Waldman was paid two (27) per- 
cent commission on sales made by plaintiff's sales representative 
who were being trained end managed by defendant Waldman during 
time he was performing such services and who remained with 
plaintiff beyond nine t> twelve months. 


6. Plaintiff denies that it made any representations 


not included in the written agreements between the parties and 


further denies any alleged failure to fulfill any representation, 
Plaintiff denies that defendant Waldman was ever paid comaissions 


ca sales of products at any rate other than is contained on its 


published coumission list distributed to its sales representatives. 
Plaintiff denies that it permitted other sales representatives 
to solicit and sell to defendant Waldman’s account or that it 
ever made certain house accounts and would further show that 
Certified Laboratories already had sales representatives selling 
in the same area as Waldman prior to Waldman becoming employed 

by plaintiff and plaintiff specifically reserved the right ‘: 


52a 


its contractual agreement with defendant Waldman to so market 
its products, Plaintiff is without information sufficient to 
form a belief as to the prices of its competitor's producta but 
does admit, and from time to time, it has increased the price 
of its products in line with its increased costs in producing 
these products and in exercise of its business judgment, 
Plaintiff admits that it entered into an Agreement with defendant 
Waldrean dated February 1, 1970 whereby Waldman became a District 
Sales Manager but denies the remainder of the allegations con- 
tained in paragraph 23 of the Answer, 
AS TO FOURTH COUNTERCLAIM 

7. Pilaintif< repeats and realleges its responses to 
paragraphs 15 through 23 of the Answer as repeated and realleged 
in paragraph 25 of the Answer, 

8, Plaintiff denies the allegations contained in 
paragraph 26 of Answer, 

AS TO FIFTH COUNTERCLAIM 

9. Plaintiff repeats and realleges its responses to 
paragraphs 15 through 20 and paragraph 23 of the Answer as 
repeated and realieged in paragraph 27 of Answer. 

10, Plainziff denies the allesations contained in 
paragraphs 28, 29, 30 and 31 of the Answer, 


5da 


AS TO SIXTH COUNTERCLAIM 
11, Plaintiff repeats and realleges its responses to 
paragraphs 15 througi: 19 of the Answer as reasserted end realleged 
in paragraph 32 of the Answer, 
12. Plaintiff denies the allegations contained in 
paragraphs 33, 34 and 35 of the Answer, 
AS TO SEVENTH COUNTERCLAIM 
73, Plaintiff repeats and realleges its responses to 
paragraphs 15 .arough 22 of the Answer as realleged and repeated 
in paragraph 36 of the Answer, 
14, Plaintiff denies the allegations contained in 
paragraphs 37, 38, 39, 40 and 41 of the Answer, 


AS TO EIGHTH COUNTERCLAIM 


15. Plaintiff repeats and realleges each of its responses 
to paragraphs 15 through 22 of the Answer as repeated and reallegpd - 
in paragraph 42 of the Answer, 

16. Plaintiff denies the allegations contained in 
paragraphs 43, 44 and 45 of the Answer, 


AS TO NINTH COUNTERCLAIM 


17. Plaintiff admits the allegations contained in 


paragraph 46 of the “newer, 
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18, Flaintiff would state that the terms of the District 
Sales Manager's Agreement attached to Plaintiff's complaint as 
Exhibit "C" speaks for itself, 

19. Plaintiff denies the allegations contained in 
paragraph 48 of the Answer in that said amount represented 4 
draw against the two (27%) percent override. 

20. Plaintiff denies the ailegations contained in 
paragrupn 49 of the Answer. 

AS TO TENTH COUNTERCIA 

21. Plaintiff admits the allegations contained in 
paragraph 50 of the Answer, 

22. Plaintiff admits that defendant Waldman was eligi 
as a participant in its non-contributory profit-sharing plan 
during his employment with plaintiff, 

23, Plaintiff denies the allegations contained in 
paragraph 52 of the Answer in that said profit-shering plen is 
operated and controlled by trustees and plaintiff has no author 
or control of the disposition of its funds and said non-contri- 
butory profit-sharing plan contains a liquidated damages provis 
whereby should an eligible participent terminate his employment 
with the company end go into competition thereafter within an 


eighteen month period from his termination, said former 1 


«5- 
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will forfeit any benefits to which he might otherwise have 
become entitled, 
AS TO ELEVENTH COUNTERCLAIM 

24, Plaintiff repeats and reslleges each of its respon 
to paragraphs 50 and 51 of the Answer as repeated and realleged 
in paragraph 53 of the Answer, 

25. Plaintiff is without knowledge or information 
sufficient to form a belief as to the truth of the matters stater 
in paragraphs 54, 55, 56 and 57 of the Answer, 

AS TO TWELFTH COUNTERCLAIM 


26, Plaintiff admits that it pays its sales represen- 
tatives, including defendant Waldman, according to its commission 
lists and the rules and regulations appurtenant thereto, but 
denies the remaining allegations contained in paragraph 58 of 


the Answer, 
27. Plaintiff admits that it peys and credits coumissipc 


in accordance with its commission list and the rules and regula- 
tions eppurtenant thereto and in accordance with the terme of th 
Sales Representative's Agreement and denies the remaining 
allegations contained in paragraph 59 xf the Answer, 

28, Plaintiff denies the allegations contained in 


paragraph 60 of the Ansver, 
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29, Plaintiff admite that it has yet not rendered a 
final accounting to defendant Waldman but that it is standard 
operating procedure for such final accounting to be rendered 
within ninety days from the date of termination of the sales 
representative and plaintiff denies the remaining allegations 
contained in paragraph 61 of the Answer, 

AS TO THIRTEENTH COUNTERCLAIM 

30. Plaintiff denies that defendant Waldmen is ititled 
to commissions other than as agreed in the Sales Representative js 
Agreexent, 

FIRST AFFIRMATIVE DEFENSE 

31, Plaintiff would show that defendant's counterclaing 

fail to tate a cause of action upon which relief can be granted, 
SECOND AFFIRMATIVE DEFENSE 

32. Plaintiff would show that defendants’ counterclein 

are barred by the applicable statutes of limitation. 
THIRD AFFIRMATIVE DEFENSE 

33, Plaintiff would show that defendants’ counterc lair 
are barred by laches, 

FOURTH AFFIRMATIVE DEFENSE 

34. Plaintiff would show thet any claims defendants 
have against plaintiff have been extinguished in full by accord 


.. §¢@a 


and satisfaction, Defendant Wa’*aen's claims were doubtful in 
nature and his agreement to acc pt monies paid to him by plaintiff 
was in complete accord end satisfaction of eny claims owed to 
defendant Waldmen by plaintiff. 


WHEREFORE, plaintiff demands that defendants’ counter 


claims be dismissed and that plaintiff be awarded judgment as 
prayed for in the complaint. 


Dated: May 29, 1975 DE GRAFF, FOY, CONWAY & HOLT-HARR}S 
Attorneys for Plaintiff 


Fe ee Ae - 
if, 4 “y A : P af 


f/f 


MICHAEL G. BRESLIN 
Office and Post Office Address 
90 State Street 
Albany, New York 12207 
[518] 462-5301 


By 


OF COUNSEL: 


TOBOLOWSKY & SCHLINGER, ESQS. © 
1900 Southland Center 
Dallas, Texas 75201 


‘’ ° o 
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NOTICE OF MOTION 


fe 
IN THE UNITED STATES DISTRICT COURT 
FOR TYE "NORs«HERN DISTRICT OF NEW YORK 
ALBANY DIVISION 
| USAchem, INC,, A Texas Corporation, 
Plaintiff, Civil Action 
No. 75-CV~170 
-against- 
NOTICE 
MELVIN R, WALDMAN and MELVIN R, WALDMAN, OF 
d/b/a DYNACHEM, MOTION 
Defendants, 
I 
|TO: O'Connell and Aronowitz, P.C, 
| Attorneys for Defendants 
Office and Post Office Address 
100 State Street 
Albany, New York 12207 
PLEASE TAKE NOTICE, that the undersigned will bring 
the annexed motion on for hearing before this Court at the United 
States District Courtroom for the Northern District of New York 
in the Federal Building in the City of Albany, New York on the 
2nd ¢ay c* June, 1975 at ten o'clock in the forenoon of that day 
or as soon thereafter as counsel can be heard, 
Dated: Albany, New York 
e May 21, 1975 _ DE GRAFF, FOY, CONWAY & HOLT-HARRIS 


Attorr« ys for Plaintiff 
Office and Post Office Address 
90 State Street 
AlbLany, New York 12207 
[518] 462-5301 
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In THE UNITED STATES DISTRICT COURT 


FOR THE WORTHERS DISTLICT GF NuW YORK 


ALUANY DIVISIO: 


_ COLL LL LLL Ct teat tte et, 


ed fs . 


ma, IsC,, a Texezs Corporacion, 
Pleintrifé Civil Action 
’ 
No, 75-CV-170 
~against- 
MOTION FCR 


pUAVEIS R, GALDMAN and ISLVIN Ry WALDMAN PRELIMINARY 
/b/a DYNACHEM, INJUNCTION 


Defendants, 


| I A A et tte asses cent sat 


le. Pleintifl& 


co Rules 65(a) and 43(c) of the Federal Rules of Civil proce- 


lure for a preliminary injunction that would only erjot: ¢ 


iefendant Waldman from soliciting, selling, and otherwise 


tiverting the plainciff's customers to whom he sold on behal 


rh 


of the plaintiff when he was employed by the pleintilf 


2. In the complaint, the plaintiff seeks injunctive 


se) 


| liege &S well as monetary deuages end an accounting, besecd 
o» 


Lipea the defendcane Waldman's breach of a covenant containee in 
Vis employment courract, At this point the pleintif€ secks only 


atin iw = 


he narrow relief of enjoining Waldnan fron Selling to plaintif£ 


LLL CC ttt ta 


LS A et tt Ct tt ag 


» USAchem, Inc. moves this court purfvant 
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Custoners to who Waldnen sold While emp loyed by the Plaincter, 


3. The Plaintiff's rights can only be preserved by 


returning the parties Co the status qua as quickly as Possible, 


in lisht of Waidman's fcnissions that he is sclling to Plaincife'. 


CuStomers ane his 'ssertion that he intends to Continue t: do 
0, @8 set out in move Cctail in the attached affLicayit of 
Michael ¢, Breslin, 

4 


Wa lénan altogether fro), his forner territory, but Only to Stop 


his continued Solicitarion and S¢lling to the Customers co whoa 


3 
he sold for the plaincife, 

5. Plaintife does not seek to deprive Waldman from 
his means of livelihood -~- to Climinate hin as a competitor by 
this injunction, but ouly to preserve its custoners and the 
relationship With its Customers, 

6. The delays encountered already in gathering 
information in Support of this preliminary injunction warrant 
the Eranting of the injunction on the information furnished 
hexewith, 

7. Unless the preliminary injunction js rented, 
defendants Will continue to engage in the aforesaid acts which 


have already resulted in substantial injury, loss and Gamage 


fo the plaintifs¢ @and if allowed to continue will] result in 


e The pleinecifel does not S8cek to exclude the Ceflendane 
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further immediate and irreparable injury, loss and damage to 
the plaintiff, as appears in the complaint ard affidavit 
attached hereto, 

8. The granting of such preliminary injunction .£1) 
not cause undue inconvenience or loss to the defendant ind will 
prevent irreparable harm to the plaintiff, 

WHEREFORE, plaintiff prays: that pursuant to 
65(4) and 43(e) of the Federal Rules of Civil procedure 
defendant Melvin R. Walersin end Meivin R. Waldmen doing business 
aS DYNACHEM, their agents, servants, employees and all persons 
in active participation witk the defendants Waldman or DYNACHEM 
be preliminarily enjoined pending, final hearing and determinetion 
of this action from: 


Soliciting, selling or attempting to 
solicit or offer for 5s any disinfec- 
tents, soaps, ehh cH cleaners, chen- 
ical specialties, pa water treatments, 
maintenance phowiecis: emicals for the 
control of water pollut ticn and chemicals 
for the improverent of turf, Jawn and 
Ground, insecticides, idhesives, glues, 
germicides, special coatings, degreasing 
and sanitary Supply and floor maintensace 
materials and equip ent and relaced products 
(all collectively | iierecinerter referred to as 
"preducts") to the cus toners of the plainciff 
formerly sold by the defendant a Beit on 
behalf of the plainciff within the Counties 
of Albany, Greene, Scnoharic, Rensseleer, 


and Columbia =n the State of New York or | 
directly or indireerly diverting or taking 


- TOBOLOWSKY & SCHLINGER’ 
1900 Southland Center 


Dated: Albany, New York 


away or attempting to divert or take 
away any of such customers of the 
plaintiff or the business patronage 
of such customers, 


May 16, 1975 


Of Counse’ 


Dallas, Texas 


75201 


. 61a-622 


— 
| 
| 
| 
| 


Vticthedl CF Bere. 


By: MICHAEL G, BRESLIN 

DE GRAFF, FOY, CONWAY & HOLT-HARRIS 
Attorneys for Plaintiff { 
Office and Post Office Address | 


90 State Street 
Albany, New York 12207. 
[518] 462-5301 


IN THE UNITED STATES DISTR 
FOR THE NORTHER:: DISTRICT © 
ALEANY DIVISICH 


ICT COURT 
S NEW YORK 


a oe oe 
—_— ee ee inwbepeiae 


USAche:;n, INC., a Texas Corporation, 
CIVIL ACTION 
Plaintiff, NO, 75-CV-176 
-against- AFFIDAVIT IN 
SUPPCRT OF “OTIC 
MELVIN R. WALDIHAN and MELVIN R, WALDMAN FOR PRELIMINARY 
d/b/a DYNACHEM, INJUNCTION 


Defendants, 
STATE OF WEW YORK: 
aad J 


COUNTY O} ALBANY : SS.: 


MICHAEL G, BRESLIN, being first duly sworn, says: 

1, That he is an attorney and member in good standing 
of the Bar of the United States District Court for the Northern 
District of New York, and associated with the firm of De Graff, 
Foy, Conway and Nolt-Harris, attorncys for the plaintiff herein. 

2. That he is familiar with the facts and circun- 
stances of this action and all of the proceedings had heretofore, | 
and that the sources of the information on the grounds as to 
his belicf as to all matters herein stated are investigations 


made concerning the subject metter of this action, discussions 


——— an 


, G4a 
with other attorneys representing the plaintiff, and officers 


of the plaintiff corporation, and the review of the records 


| 


of the plaintiff herein, 

3. This affidavit is subnitted in support of a motion 
made by the plaintiff pursuent to Kules 65(a) and 43(c) of the 
Federal Rules of Civil procedure for a preliminary injunction 
enjoining the defendant Melvin R, Waldwen (hercinafter referred 
to as 'Waldinan"') and Melvin R. Waldman doing business as 
DYNACHIM from soliciting, selling or attempting to solicit or 
offer for sale products similar to and in competition with those 
Sold by the plaintiff to the customers of the plaintifé Formerly 
Sold by the defendant Waldman on behalf of the plaintiff and 
from directly or indirectly diverting or taking away the custoners 


of the plaintiff former’ y sold by the defendant Waldman on behalf | 


of the plaintiff, 

4. This action was commenced to enjoin the defendant 
from his continuing breach of a noncompetition covenant in an 
employment contract with the plaintiff, to enjoin the defendant's 
continuing imps oper use of confidential information and trade 
secrets for the wrongful appropriation and solicitation cf 


plaintiff's customers and other acts of unfair competition, for 


= 


damages sustained by the plaintiff as a reeult of the defendant's | 


: 65a 
breach of contract and acts of unfair competition, for an 
accounting to the pleintif£ for 211 comsissions or profits 
received by the defendant by reason of sales to plaintiff's 
custoners, and for punitive danages, 

5. On April 11, 1975 ‘he defendant Waldmen vas served 
with the complaint and a notice of deposition aud produccion of 
documents pursuant to the order of this Court, dated April €, 
1975, 

6. Thereafter on April 15, 1975, the defendant by 
order to show cause obtained an order over the objection of the 
plainti££ postponing the deposition ane production of docunents 
for two weeks to permit the defendant to gather the matcrial 
requested for the deposition end production of documents, 

7. To this date the dcfendant has made no motion for 
any protective order concerning the matcrials sought by the 
plaintiff, 

8, On the scheduled date for the deposition of the 
defendant Waldman and the productien cf documents, May 1, 1975, 
the defendant Waldman appeared end answered certain questions 


and produced certain docunents, Nowever, the defendant Waleman 


lrefused to answer questions or produce documents concerning his 


solicitations and sales subsequent to the termination of his 


x 

2. 66a | 

employment with the plaintiff on February 3, 1975, 

9, Tne defendant Walemen refused to answer said | 

queslinns and to produce the requested docurents and material | 
on the grounds that the information soucht was not relevent to 

| 

the issues in this action, and was confidential information 

e | 

beyond the scope of discovery (Deposition of May 1, 1975, pp. 

| 

13-14, 84-86; attached hereto as Exhibit «gt | 
10, ‘that the defendant's refusal to answer said ques - 

tions and to produce the requested documents end material vas 

unjustified and totally unsupported by law, is set forth in sore | 


detail in the moving papers for a motion to compel the answering 


the Court on May 7, 1975, 

11, Jn answer to the questions put to him at the 
deposition taken on May 1, 1975, the defendant Melvin R, 
Waldman stated: 


(a) that he was employed by the plaintiff 
and had executed a sales representative 
agreement on January 18, 1968, and a 
district sales‘ manager's agreement on 
February 1, 1970, both containing non- 
competition covenants, (Deposition of 
Nay 1, 1975, pp. 21-22, 46-47 and 
Plaintiff's Exhibits "3" and "14's 
attached hereto as Exhibit "A"), 


u 

of the said questions and the production of documents filed with 
| 
| 


(b) 


(c) 


(c) 
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that plaintiff£ supplied him with 
certain sales material including a 
Presentation P- Gears of Selling, 
Basic Froducts wanual 
comission list, prod 
Guides and ultisatel 
list (Deposition of 
24-25, 28, attached hereto as 
Exhibit A} 


that the plaintiff provided him with 
initial training, for severe] weeks and 
thercaftey attended seles meetings 
three times a ycar and had pericdic 
phone conversations with his sales 
manager to discuss his operetions 
(Deposition of liay 1, 1975, pp. 30-35; 
attached hereto as Exhibit "A"); 


plaintiff, the cefendant Valdman had 
no expericnce sclling chewical 
Specialtics beyond that of selling 
insecticides in a family retzil store 
where he earned $600.00 per month and 
had no experience in selling to indus- 
trial and institutional accounts 
(Deposition of May 1, 1975, pp. 19-20; 
attached hereto as Exhibit "A"); 


thet prior to being employed by 
1} 


tha’ curing the course of his employment 


with the plaintifZ, his annual compensa- 


tion from the plaintiff rose fron 
$34,310.00 in 1969, the first full year 
£ his employment with the plaintiff, to 


$66,625.00 in 1974, the last full ycar 
of his enployment with the pleintifé 

(Deposition of May 1, 1975, pp. 36, 54; 
attached hereto as Exhibit "A"); 


(f£) 


(g) 


(h) 


(3) 
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that after the first fow years, most 

of his sales were wade to old accounts 

that he had been selling previously in 

his employment by the plaintiff (Leposition 
of May 1, 1975, pp. 41, 45; attached here- 
to as Exhibit "A"); 


that on February 3, 1975, the defendant 
Waldman terminated his employment with 

the plaintiff (Deposition of Hay 1, 1975, 
Pp. 56-57; attached hereto as Exhibit "A"): 


that after the termination of his ciiploy- 
ment with the plaintiff on Februar 3, 
1975, the defendant Melvin R, Waldwan 
received a letter from the plaintiff 
requesting the return of all "literature, 
S@mple sprayers and all other itens you 
have pertaining or belonging to the company, 
Your route book and daily analysis sheets 
should also be returned," (Deposition of 
May 1, 1975, p. 61 and Plaintiff's 
Exhibit 23 thereto; attached hereto as 
Exhibit "A"); 


that the defendant Waldman failed 

Co return a number of documents be longing 
to the plaintiff, including daily 
analysis sheets, which the defendent 
Waldiuan acknowledged constituted a 
complete customer list, despite the 
plaintiff's demand therefore (Deposition 
of May 1, 1975, pp. 64-66, 100-102; 
attached hereto as Exhibit "A')s 

that defendant Waldman began selling 
mops, brooms and brushes under the name 
Elite Products in January of 1975, for 
which he had filed a certificate of con- 
ducting business under an assumed name on 
November 22, 1974, and chencod the name 
from Elite Products to DYMACHEM at the 
time he terminated his employment with 


| 


oe 


employed by the plaintif£, sowe 270 customers in the Counties of 


Albany, Greene, Schoharie, Rensselaer and Columbia, 


ments 


tors, manufacturers, construction companies, hotels, motels and 


(ic) 


(1) 


12, That the defendant Waldman sold products while 


13, That there are thousands of commercial establish- 


including 


retail stores, wholeselers, dealers, distribu- 
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the plaintiff and filed a certificate 
of conducting business uncer an assumed 
name, DYRACILM LABORATORIES, on Februéry 
3, 1975 (Examination feforeTrial, pp. 
10-1); attached here’o as Exhibit "A"; 
and Certificates of Conducting Business 
Inder An Assumed N » Elite products, 
dated November 22 74 and DYNACHCM 
LABORATORIES, dated February 3, 1975; 
attached hereto as Exhibit "D"); 


that since the termination of his 
enployuent with the plaintiff on 
February 3, 1975, the defendant 
Waldman has solicited and sold products 
Similar to and in coipetition with the 
products of the plaintiff to the 
plaintiff's customers with whom the 
defendant Waldman dealt while he was 
cwployed with the pleintif£ (Deposition 
of May 1, 1975, pp. 7-5; atteched 
hereto as Exhibit "A'); and, 


that defendant Waldman stated that 

he would continue to sell products 
Similar to the preducts sold for the 
plaintif£ to acecunts sold while 
employed by the plaintiff unless 
enjoined by court orcer (Deposition of 
May 1, 1975, pp. 94-95; attached hereto 
as Exhibit "A"), 
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apartment complexes, governmental épeoncies, both state and 

lecal, educational institutions, both public and private, hos- 

pitals and nursing homes and golf and country clubs which are 

potential customers for the goods s9ld b. the defendant Waldman, 
14, That while employed by the plaintiff, the defendant 

Waléman made annual sales and reccived annual compensation and 


commissions as follows: 
Compensation & 


Year Sales Conissions _ 
1969 $111,673.00 $34,310.00 
1970 152,354.09 43,282.00 
1971 182,560.00 50,590,00 
1972 172,173.00 58,129.00 
1973 202 ,626,00 65,879.00 
1974 $210,803.00 $66,625.00 


15. ‘That from the period February 3, 1975 through 
April 1, 1975, the two salesmen hired by the plaintiff to replace 
the defendant Waldman were able to make cen sales in the total 
amount of $1,297.00 and that although many visits and solicita- 
tions were made to customers formerly sold by the defendant 
Waldman, no sales could be wade with said customers, 
16, That in the corresponding periods of February 1, 
1973 through March 31, 1973 and February 1, 1974 through 
March 31, 1974 the defendant Waldiaan made sales for the plaintiff 


in the avounts of $31,523.00 and $36,213.00 respe tively, 


a2 


VHEREFORE, the plaintiff£ requests tlat Gn order be 

madc preliminarily Cnjoining the defendant Waldman from 

Soliciting, selline or otherwise diverting 
oO} & 


1% plaintiff's cus toine 


rs 
to whow he sold while employed by plaintiff, pending a final 
fed at i ae “irr eaaraee Yi 
“etermination of tuis action, 
7 . 2 
ly # fo ? . 7, a 
CLECs 7A YAMS, Ly 
Torr a RTS a Saat arcrneis 
MICHAEL G, ORESL IN 


Sworn to before me this 


16th day of May, 1975 


Rov Pp mwnarag “DIT? | ie Ce “OF BED your 
| NU as 124 We 9 M148 J dvauts YORK 
. 
Co: 


< . 


i" wa 
EXHIBIT "A" ANNEXED TO AFFIDAVIT OF MICHAEL G. BRESLIN CONSISTINS OF 6, 
EX @RPTS FROM THE DEPOSITION OF MELVIN R. WALDMAN | 


your testimony, if you testi., centrorily to it ot the | 
time of the trigl, to what you're telline me her today. 
Now, with that explunstion, thot may help you sce .. ’ 
he Yes. 

Thank you; where is that business locatec that you ca)le¢a| 
'Dynachem Laboratories’? 

A. P.O. Box 532, Lathaz., New York. 

Vo you operate out of your home, or do you have @ place 
business? | 

Hy own home. 

you say - your home? 


My home. 


here do you obtain your materials? 
By Ar. Rivchin: Objection - irrelevent. 
By Mr. Tobolowsky: Are you instructing Mr. 
Waldman not to answer the ovestion? | 
By Kr. Rivchin: Yes. | 
By Mr. Totolowsky: It's very material; 


} 
. . . | 
he said he's operotinzg his own business | 
and he's operating it out of his home. | 
| 
} 
' 


I think we're entitled to know where he 
obtains his cuterial. 


| 
By Mr. Rivchin: If you wont to ask what | 
type of materials he's selling, I'll | 


ALEXANDER W. JOHUNAS 
Oficial Court Reporter ~ Notary Public | 


(618) 472-G29 ~ 489-2054 ds +. 3 
ExesarT A: 


permit him to angver, it's oJso confidentic 


inforration and trade secret. 

By Mr. Tobolowsky: wel], we'd be more thas 
pleased tc offer you ony protective crder 
or stipulsticon for the protective orcer wit) 
respect to any confidentiality as to the 
supplies; we have 6 burden here, where he: 
sbtzining products that cun becone 
material. It's possible they may heve to 
be joined in this law suit. 

By Mr. Kivchin: “till object end advise 
him not to unswer ~ irre?evant and 
confidential material. 

By Kr. Tobolowsky: ould you, at this 
time, be willins tc stipulzte a protective 
order to protect this inferration? 

By Mr. Rivchin: You want to go off the 


reccerd? 


By kr. Tobolowsxy: I want to stay on the 


record. 


By Mr. Kivchin: I've stuted our 


position. 


hot products does Dynachem sell? 


Industrial chemicals. i. 


ALEXANDER W. JOUNAS 
Oficial Court Ke porter + Notary Public | 
(518) 472420 ~ 489-0545 
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. finiler to the products that yeu sold, while employed 


45 


A. I don't know, sir. 


Q. what do you mean - you don't know? 


| | 
‘ by plaintiff? 


a 
Ah. I'm not a chemist; I don't know if it's similar or 
not. 
&. Are they designed to do the sume thing? 
Ae In meny instances, yes. 
@. And, they're cleaners and de-zreasers? 
A. Yes. 
‘ G. Detergents and scaps and disinfectants? 
© he Yes. 
CQ. And, are you selling those t:fe products to seme of the 
Some accounts that you sold, while with the plaintiff? 
Man A. In some instances. 
‘ | Q. “hen did you first originate 'Dynachem Laboratories'? 
oe By Mr. Rivchin: If you don't recall - - 
j The Witness: I don't remember; risht afte: 
I left. 
Q. Was it prior to February the first, 1975? 
ee" si he I don't rerember; it was after I sent in my 
” resignation. 
Q. So, after you left - ‘ 
Le ‘e) he If it was - - 
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ALEXANDER W. JOHNAS 
Oficial Court Reporter + Notary Public 
(S18) 472-0209 + 489-2054 


(. - - the employtent of pluintiff? 
Re ‘Yes. 


when cid you first decide to vo into that business, Mr. 


&) 


“2a ldn a ng 


Ae The fingl decision? 


eee 


GW. Yes, when did you first consider going into that business, 
Mr. Waldran? 
A. 1 thouxht of it for yeors. 
. when did you.fi.st - - 
A. The final decision, after I left - the wee that I 
left. 
G. Dic you have it in mind wien you resigned? 
AK. At the time? 
Q@. Yes. 
A. Yes. 
&. Had you been to e printer to have Jabels mace, prior to 
that? 
A. I don't rezember, but I would say - ‘no!. 
GC. «shat kind of printer printed your labels? 
A. I don't have labels. ‘shen you say ‘label', sir - are 
you tolkings sbout order forms and thincs like that? 
Oo. Is this a shipping Jubel - (indicating.) 
A. (No response.) 
GC. That I'm showinz you here? 


» 


A. hen you ssid - "lubel' - - I'm sorry; I theught you 


2 ee ee a eae Se 


IS 2. Se a ee ee 

ALEXANDER W. JOHNAS ; 

Oficial Court Reporter + Notary Public 
(518) 4724209 + 489-2654 
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product Jabe]ls - excuse me. The exsct none? It's a | 
printer in Tollas; they sent ovt circulsrs; I can get 


mevnt preduct Jabels. 
By Mr. Rivehin: Are you asking whet 
printer, or when he had them printed? 
v 


‘hst printer printed it? 


A. “hen you mentioned 'label', I thourht you meant 


3 


you the pléce. 
By Mr. Tobolowsky: All right; mark this 
es plaintiff's one so thet we're clear as 
to whut we're referrins to. 
(xsnereupon, Court Reporter marks document 
as: "Plaintiff['s '1* for 
Identificstion.") 

Mir. Yeldnan, when cid you first obtain your sales tax 

license for Dynachem Laboretories? 

A. I obtsined tne sales tax license for Elite Products 

to 

prior / lesving National, 

hat was the Elite Froducts? 

he. I tried to sell brcoms. 

Brooms? 

he Yes. 

vere you selling those, while you were employed by the 


plaintiff? 


es ee le ae 
ALEXANDER W. JOHNAS 
Oficial Court Reporter ~ Notary Public p 
(GIR) $724 209 - 489-254 : 


Lad 


A. Little, I did - I did, yes. 
Q. Did you sej}l] eny other product while you were evel 
by plaintiff? 
A. Mors, I mean - brcoms, mops and brushes. 


Q. dagnitorigl items? 


3. You were selling to the sene accounts? 
A. Yes. 
Ge. shen you cslled on the accounts for Nations], did you 


also sell them Elite Products? 


| 

| 

A. Hothing to de with - - — | 
} 

! 

Q. How long cid you do that, sir? | 
| 


A. Maybe a month - to the best of my knowledge; I can't 


give you @én exact - = within a month, prior to lesvinz. 


<- You think it was only during the month of January, )975? 
A. Yes. 

Q. then did you chansze the nane from Flite Products to 
Dynachem? 
A. ‘then I decided - - the finsl decision was rade 


to leave National. 


. Dynachem? 
A. Anywhere I can. 
Q. And, do you have 2ny record to indicate the volune of 


Q@. All richt, sir; where are ycu selline on behalf of \ 
\ 
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ALEXANDER W. JOUNAS , 

Ofciel Court Reporter - Notury Public 
(518) 472-G269 - 480-2054 


sdles of Dynachem? 
A. DoIT-- 
we wince Pebruary the third, 1975? 
" By Mr. RNivenin: Object on the ground of 
irrelevant aid advise my client not to 
answer. 
By Mr. Tobolowsxy: Volure of the seles is 
irrelevsnt? 
By Mr. Rivchin: Yes, it is. 
By Er. Tobolewsky: I think it gets to the 


very heart of the law suit. 


By tir. Rivchin: i doen't think; I think 


suffered by the plaintiff corporation, as 
8 result of any breaches of Mr. Waldman's 
co..cract with them and those elements 

have - - those damazes had nothing to do 
with any btusincss he may have been doinr, 
Subsequent to the termination of his 
employment with the plaintiff. 

By Mr. Tobolowsky: I'm sorry, I don't 
understand your position - post-employment 
as confidentiality? 


By Mr. itivchin: Correct. 


AL 
Official Court Keporter - Notacy Vublie 
(618) 472-209 ~ 4k0-2054 


| 
| 
| 
' 
| 
| 
the heart of the law suit is the damare | 
| 
| 
| 
| 
| 
| 


By Mir. Tobolowsky: Ne admitted he operates 

| 

lis own businecs ard is selling similar | 

. products. ; | 


by ir. Rivckhin: The issue - - 


by Mr. Tobolowsky: The accounts he sold tq 


previously, I think - the velume of his 
seles - is certainly material to this 
issue. are you instructing your clicnt | 

| 
not to answer? 


By Mr. Xivehin: Thet's correct; on the 


| 

. . * 

grcund that it's irrelevant to the issues | 

in this aay suit. | 

q. Wid you bring any records here with you today? | 
| 

A. Yes. | 

G. what recerds did you brinz? 
he het do you meen by trecords'? 


Q. I'm just asking ycu whet preducts - - 
ik. shetever I had from National. 
@. What records did you bring relative vynechem = your own | 
S2ics - since Februsry 2nc, 1975? | 
A. None. | 
G. And, did you Go thst on the instruction of your 
attorneys? 
he Yese 
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ALEXANDER W. JOHNAS 
Oficial Court Reporter ~ Notary Public 
(518) L794 - 4SA-2054 | 


Plaintiff's two for identification, and ask you if that's 
the application thst you filled out in connection with yo: 
jnitiai ex ployment “by the plaintiff? 
ae JI don't remester, but my siznature is on, so I weuld 
think it wos. 
Q. Vo yeu thing you filled ovt any other applicctions? 
A. 1 can't remember but I would say 'not - I don't know. 
Q. Did you furnish the inferration contained in the 


application? 


A. Yes. 
G. Weuld you look wt it, please? 
A. Yes. 


d° 


Q@. Does it correctly reflect your educations] backrrcund’? | 
A. Yes. 

Q. Does it correctly reflect your prior business experience 
A. Yes. 

9. Does it correctly reflect your marital status? 
A. Yes; it's changed since - more children; I don't see 
it o1 here but - - 

Q. Kow many children do you have, sir? 


4. Five, sir. 


@. Now, sir, pricr to your evployzent by National Chemseurc. 


had you ever sold any incustrial or rainterence 


: specialty products? 


2 SE EE 
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; Oficial Court Repurter - Notary Public 

‘ (518) 472-6269 + 489-2054 


Q. 


Q. 


A. ‘shen you ask thet - I was in the retail business: I 
think we sold insecticides in the revail business; trat 
would t2 the only time. 

Did you seil those types of products to industrial 


manufacturers -institutional #ccounts? 


Loes this arplic: tion correctly reflect your earninzs, 
prior to coming with Naetio:.a) Chemsearch? 
A. Awount of earninss - eight hundred a month - yes. 
At the time you came with the National Chemseurch, your 
earnings were eicht hundred dellars a month from your 
prior enployment? 
he Yes - family business; I worked for my mother. 
By Mr. Rivchin: As Jonz as I vet a cory 
of it. 
By Mr. Toboloweky: Yes, 
In 1974, the last year you were with plaintiff, your 
carnings were in excess of Sixty-five thousand dollers; 


is that correct? 


A. ‘*hen you say ‘earninzs', sir - are you talkinz zross 


Sdlary they paid me? 

Yes. 

A. Yes. 

Mr. Waldran, did you meet with anyone, other than Mr. 
Steintan in connection with your initial exployment? 
A LEXA NVDER W. JOUNAS 


Oficial Court Reporter - Notary Public 
(618) 472-0209 ~ ASH-2054 


renee _ 


ee — 
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A. Yes. 


whe else did you neet with, sir? 
* 
Greenfielc, in 


As Kt. New York. 


In itew York City? 


Ae. Yes. 


ind, was thet swt tastern Airlines - 10 Rockefeller Plaza? 


Re 2s 


bid you hove additional interviews in New York? 


Ae 18S 


3, ot thot tine, do you recall that you entered in an 


agreencnt? 

ch, No response.) 
By ir. Rivehin: Off 

(After oa 


the fallowing continued: ) 


the record, 


brief discussion, off the record, 


agreement, dated Jenusry 19th, 196° - an executed copy o 


which, I'll hend you? 


A. What wos the question - I wus given this - 


and not «no..img honestly where I was - - I a 


what I signed - I necded a job. 


cer 


ewe? 


(indicotin: 


uze that's 


All right; new, sir, did you sign that in the office of 


plaintiff in hew York? 


Ae Yes. 


All right; and, 1'1]). also hand you a dccument entitled - 


ALEXANDER W. JOUNAS 
Oficial Court Reporter - Notery Public 
(51%) 472-4269 - 489-2655 
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SS SS a ee es 
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Q. 


‘Sales Representative's Compensaticn Agreement": - the 


same purticse - bearinz the sane cate - unc ask you if 


A . 


+ 


Yes. 


{ 
| 
you a@Jco sisned that docusent at that tine? | 
| 
| 
| 


oO 


ovslowsky: ounsei, do you want tc! 
mark one document or two? 

By itr. Rivehin: I think, two. 

By fir. Tobolewsky: All rizsht; wrk this 


- the Ssles Representative's Agreement - 


| 
| 
| 
! 
' 
"Plaintiff's '3'" and the Sales 
Representative's Compenssticn Agreerent, | 
"Plaintiff's %4**,. | 
(whereuron, Court “enperter tarks decunents,} 


8s: "Plaintiff['s *3' for Idencrificeticn" 


and "Plaintiff's 'h' for Identificaticn.") 


! 
Waldman, you testified you sizned Plseirtiff'ts three | 
four ~- - 
Yes. 
in the cffice in Now York? 
Yes. 
onyone explein to you, the azreenent? 
No sir. 
did you sizn it in the presence of? 
Mr. Steinman. 


he tell you it was necessary for you to sirn the 


Se. MEeNese wes Sees 


Se eS eS 


ALEXANDER W. JGHNAS 
Oficial Court Reporter - Notary Public 
(518) 47240209 » 484-2055 
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acreerent in order to be employed? 
A. Yes, 
= 
Did Mr. Kosenbsuum sicn it ot thot tire, or was the 
eprecment sailed to you? 


Ah. Er. Rosentzunm wos in snother office; they cane in 


with his signature; f never-iuct hin. 


“You did not meet him at that time? 


A. Wo sir - never net him. 

Luring the ‘entire time you were employed? 

A. Never net him. 

I hand you a copy of a letter duted Janusry 19th, 19CF, 
and wsk if you recall receiviny the orizinal of thrt 
letter? | 

A. Yes. 

By tr. Tobolowsky: Hark that, please - 
Plaintiff's five for identification. 


(shereupon, Court Reperter marks document 


~ 


as: "Plaintiff's '5' for Identificution.” 
Kir. “Waldman, in connection with your enpleyrent, did yo. 
take any tests - aptitude tests - in the office, there 
in New York? 
A. No sir; I took it in - - 


where did you taka the tests at? 


A. Motel, in Albany. | 


Q. Albany? 
SL I TEI TE ST LEC A POETS, TNE EN EG TE SI I A ee ne cana tet 5 
ALENANDIER W. JONNAS i 
Oficial Court Keporter ~ Notary lublie | 
(518) 47241269 ~ 489-0054 
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Q. 
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Ae Yes. 


A. I mieht be mistaken; I know I went into the motel - 
whether 1 took it home ond brought it to New York, I 
don't know; I don't rexecn.ber. 

Did you do 9 mock sales for hr. Steinman, or anyone elsc, 


dcinonstretin;g your sajes ability? 


who advised you that you were hired? 
; Mr. Steinzan end Greenfield shook hands with me. 
bid you receive any roateriogls from the company, prior tc | 
going to New York on January 19th, 1¢68, for you to 
study for thet meeting? | 
By Mir. Rivehin: The ‘ete again? 
By Mr. Tobolowsky: January 19th, 1968. 
The witness: “Materials to study? 
Yes. 
A. I den't renember. 
Okay; did you receive any materia]s at the time that 
they told you, you were exployed on January 19th, 19C&? 
A. Yes. 
what did they give you at that time, sir? 
he When I left the office, they gave me 4 tag, salesman’ 
baz, and poruphenajia; when I say 'poraphenalia', order 
pad and novelty. 
Did he give you a book - Product Manual? 
ee we SS 
ALEXANDER W. JOUNAS 
Oficial Court Keporier ~ Notary Puélie 


(514) 47246269 - ASN M5S 
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A. Yas. 
Now, Sir, 1 hepd you 6 copy of a letter addressed to you | 
from Kr. Nornén Steinman, dated February 20th, 1968, 
end wsk you if you recell receiving the origina] of that 
letter? 
ie 1 Seen that Jetter several times, yes, yes. 
wOW, Sir, - = 
B; Er. Tobolewsky: We'll ask the reporter | 
to please surx this "Plaintiff's '6'", 
(shereupon, Court Reporter merks document 
gs: “Plsintiff's '€' for Identifica! The 
Mr. “aldman, the Jetter discusses a two-day orientation 
seminar on Thursdzy and iridsy, February 29th 
ana March Ist, at the Sheraton-Temney Motor Inn at 
YaGuardis Airport, New York City; did you go to tht 
meeting? 
he YOte 


Nid you brin:s with you, the items listed in that letter 


A. Presentztion Sook, Gesrs of Selling, Fosic Manwl, 
price list, cormission list ard the Product Selling 
Guides - - I have to assume, yes; IJ don't renember; I'a 
have to assume. 

Do you have any rezson to think you didn't? 
ALEXA NDER W. JOUNA Sacer a se ee 
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G. ind, wus ke 3 sséles trainer? 


A. 1 assume -*Sules Menager. 


Ae YCS- 
Ge Did he ceme into the area and atrvenpt to work with you 
in your own territecry? 
A. bepending cn what you mean by ‘work’. 
G. what happened, then - teli us - what did happen? 
A. He rode with me in the cur and he sede some sales 
for me - he cirrisa the bell. 
Q. And, did you observe his sellinsz rethocs and tecnniques?! 
A. Yes. 
GC. Did he bring suny custe:mer lists with him at thet tire? | 
A. No sir 


Q@. when did you first receive any customer lists from the 


company? 


A. 1 don't reserber. 


G. And, how long did Mr. Ceg:1 work with you, during the 
initisl tra.-in; period? 


4, Two days. 


¢.- Did you fisd thot helpful? 


A. Not very. ' 


G. Did you - - 


A. Let me clarify thet - with 011 due respect to him, }j 
| 
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Q. 


found’ it helpful tecause he sold preducts - I ean, it 
hdd giver re a little bit cf an income, but - as for as 
leurnine - ne sir. 


“hen did you receive your first follow-up traininz, end 


. from who? 


&.e. Chort time - two or three wecks ofterwerd - with Kr. 


‘ Steinman. 


Norman {teinran? 
A. Yes. 
sas that in your territory, sssizrned in the Sales 


Representztive Agreement? 


"was it outside of that territory elsc? 

A. I knew a little snd he knew less - as far as the 
territories ~ we sold in another territory. 

Did you set credit fcr the sales? | ; 
A. Maybe I cid; anyway, I had to eat the sturf; the 
customers didn't want it ~ I took it cut anyway. 
And, how lon: wes that traininz pericd? 

A. I would think, two or three days. 

bid you receive any additions) traininz in the first 
ninety dvys you were with the company? 


A. I don't remember. 


who was your imrediate Supervisor? 


ALEXANDER W. JOUNAS 
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A. Norran Steinron. e | 

G. Did Mr. Steinaan come week et any additionsl time to wor’! 

with you during the year 1966? | 

A. Yes air. | 

€. bo you recali how nuny times? | 

A. I'm sure of onc. ; ; 

Q. -Did you attend sales neetings durinz the year 19€8? 

A. Yes sir. | 

G. Lid you receive your weekly draw each week, during sana 

A. Yes. | 

@. Did you receive conmision statements ot tre end-of each | 

month, relating to the sales that you made, snd 

commisions you had earnea? | 

A. On the 15th of the month. 

| Q. 15th of each month? | 

Ae Fess | 

Q. Do you recall how muny sales meetings you did attend? 

A. There were three or - - | 

@. Aj] sight; were they generally held in the New York ess 


A. First ccuple of years, Rochester; efterward, in the 
New York Area. 
Q. In New York? 
| By Mr. Rivchin: Are you referring to New 
York City? 


Py Mr. Toholewsky: New York Arca. 


LO TS NE AN ee ee 
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The Witness: It might ke in lew Jersey; 
Cherry lii]1; it started in Rochester ane 
moved re. 


C. How long did they last, sir? 


&h. Friduy noon-tine until Caturd: y - four o'clock. 
GC. vid you prepare, and send in, deijdy reports or Gaily 
analysis sheets of your sctivities each day? 


| 
| 
he at the ‘beginning; te wnom, sir? | 
@. Send ther. into the office in New York? 
&. At the office in New York? 
QQ. Yes. 
b. wede thes. out in triplicute; the origins] went te .! 


the plant und one wert to New York. 


0 


Q. New, the 'plent' you're referring to is whet? | 
} 
A. Monmouth Junction. ‘ 


ind, at thst time, you sent encther cory to the office is 


2 


New York City? 
A. Yes. 


@. é¢nd, later, to Hackensack? 


A. Not later to Hackensack - no. 


As Yess 


| 

G. At some point you abandoned sending, in the reports - - | 
QQ. - - to Mr. Steinman? | 
| 

' 

| 


a“, Yes sir. 


1 
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Q. bid Mr. Steinmen remain oS your inacdiste supervisor | 
during the entire tine thst you were employed by the 
pluintiff? 

A. Yes. f 

@, And, did you hove -~ durin; your esurly employnent, 1SLE - 
periodic telephone discussions with Fr. Cteinwan? 
as Foss 

GC. d&nd, Gid he call you, or did you ¢3ll him? 

A. Both. 


G, Vid he attempt to motivutc you to sell edditional 
products und more ssles? 


a 


A. I would say, ‘yes. 


~ 


. Did he attempt te encoura.{c you? 
4s. I would Say, ‘yes’. 
G. Now, for the year 1929, you remained in the employ of 
the plsintiff? 
A. Yes. 
G. You were selling within the area described in the Sales 
Agre2ment - Sales Kepresentative's Agreene nt? 
A. Yes. 
G. And, did you attend three sales meetings durin. that 


year? 


he 1969? 


Qe Yes. 


aan Oe 2S Se RAE TR SR RS a 
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You received an odvence each week? 
Ne I dontt know, ] received » draw against commission 


euch weeKe 
eo. AB right, £iT; did you receive your conmission sta*.eren 


each montn? 


he .YQSe 
And, if you hud any cormissicn sbove your earninzss, they 


os 


7 
- 


were puid to you? 


Ae YeSe 


year 1949, fill out daily analysis 


: Did you, Curins the 
sheets? 


Ae I don't know. 


Q. wid sr. Steinman come into your territory and work with 


kh. I don't honestly know. 


Q. You don't know if you got any gdditionsl training in 


you? | 
| 
| 
| 


19097 


eee ie a remember but I would assume, mé 


Mr. Steinman — 4 cun't renenber. 


Did you have period giscussions with him over the a 


phane? 


; Less frequently. 


Ne 


measure of success during 


G. Did you begin to acnieve sore 


= ee = 
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the y2r 15697 

ae sturted in 19G@ and in 1666, I began to achieve 
some Success. ; 

G, All rizht, sir; Jet's talk about the yerr 1970. Didtr. 
Stcinrn2n continue as your irnediate supervisor? 
Ae YOeSe 

G. And, were you continuing to sell on behalf of the 
plaintiff in the territory described in your acreement? 
A. YeSe 

3. vid yor send in daily oralysis shkects during thst perioc 
iz. You'll have to clarify 'daily analysis’. 

«, baily reports? | 
ae | stopped putting that in because it wasn't 
re cessury 50s if I continved sending in sheets, it 
was customer analysis sales. 

GQ. By that tine, you knew your customers well? 
A. Some. 

Q. You knew their likes? 
A. Yes, Some. 

lee pid you know what > you knew what products they had 
povirzht in the past? 
he I knew the produ ts that I sold them. 

G. You knew, approximately, when they pouzht? 


h. No sir. 


— al 


a 


ES 
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G. And, 
A. 
Ge You 
the 
A. 
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Was 


he 


GQ, Sicse of the territory? 


the 
qc. bid 

Ae 
Gs AMD 
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4t necessury to go and see them often, was jt? 
Because of the territory I hud, yeS-e 

is this a highly competetive business? 
Yes. 
had a number of companies that were alsosellins in 
sare area you were sellinz? 
Yes. 
thst, it was necessary to See your customers often; 
it not? | 


No sir, because of the tersitory size. 


you ask for additionsl territory in 1972? 
I don't knew when, but 1 asked fer it. 


right; durin; the yvor 1$70, you continued to 


receive commission statements each month? 


he 

Q. And, 
A. 

Q. You 
he 

QW. how, 


Yes. 

you ettend.c sales meetings 
iaybe two. 
don't think you otvenced three? 
I don't reember. 


‘ 


sir, in the yar 1971, did you continue toce]] in 


your assigned territory with the company? 


he 


we And, 


ne OL EEE OEE EEE DA we 


ax, Steinnon was your supervisor? 
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A. Throughout. 
You coxmunicatca with him durin, that period of tire cn 


a periodic la sis? 


A. Probably more on 2 personal basis; we becamc 
p)1 rizht; and, you continu:c to solicit your customers | 


i... 


liow many solicitations wouJd you make 4 day, ona normal 
day, in the years ISLE, 1ScG and 19707 


he You went an estinete? 


Yes, plcasg your best ZuUecsSe 


A. Maybe twenty. 

Q. A day? 
A. Yes. 

Oo, So that vould mean you would make = sce a hundred and 
twenty people 4 week? 
A. I tried to just weeping; going to make as much sales 
as I could. 

GC. During the yeor 1969, you sola gpproxinately a hundred 
ond nine thousand doJlsers in your territory? 
Ae. I believe you. 

: Q. All right; sir, you had gross commissions of thirty 

four thoussnd, three hundred ten dollars? 


ant, knows] would = = T belicve 


email : ny ee 3 ee pee TE J bel) NON ON reer 
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syles? 

A. I belicve you. 

Now, abeut then, sir, you hud ao pretty close relationsni; 
with the accounts that you were selling? 

he. Depends on what you mean by ‘close reletionshir'. 
You were selling nesetty tie Secounts that you hac sold 
in 1¢6&, 1969 #14 1570, becouse you were not cpening a 
lot of new eccounts; is that correct? 

A. Yes. ; 

were you gettin, a lot of repeat business? 


A. I wes calling on new accounts, I wes selling nrost 


Yes, gnd, most of those were seceunts that you had been 
selling over the tern of your e: ployment by the plaintif): 
A. Yes. 

ky them, you knew the purchasing ozents and other peopl: 
in those various accounts on 3 personal basis, did you" 


not? 


And, you knew what products you had sold thes in the 
past - did you not? 

he well, I hec o pretty cood idea, what T could 
rememvcr. 

hid, you knew what their needs were, did you now? 


‘.. Be oirs 


—e eet - eer 
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QQ. Oh; that w wu constant matter of eoing in to deter:ine 


© 


S 


what product they needed? 


A. Conctent thine ef every cal] - selling. 


tll richt; sir, now, you kad records - did yuu not, of 


what they hed boucht in the fast? 
y i 


io sir. 


didn't maintein 


O« 


4 
i 


isd one dvcilable to you, did you not? 


Ke Yes; wt the beginninz, yes. 


2 


QC. You didn't need to keep thrt? 


kh. 1 was too lezy; too tired. 


solicitations a dzy durin’ 


A. Depending or how busincss wes; 1 stayed on workin: 


Fifty weeks 3 yeur? 


he Fifty-one weeks a yeur. 


vurins the year 1972, you continued to sell in your 


territory - did vou not? 


Ae Yess 


itory ot that tire? 


<. 


Did you ask for additional ter 


And, were you stiil continuing te msxke the tweary 


st. I asked for acditiona] territory 511 the tire. 


All right; did they amend your sales representative's 


agreement and add tie countics cr Rensselaer and 


Columbii', effective 3s of Mey 22nd, 19727 


Sr TR ERS EO ERE ES wrcu. aa 
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Ah. (No response.) 
@. 1'l) hand yoy # cory of an emerdment to your ogreer ent 
and ask you if ycu recoll exeevting thot? 
A. what do you mean texecuting,! it? 
Q. Did you sign it? 
A. Rot to the test ef my ability, I dia nov. 
Q. You did not sign it? 
Ah. To the best -~-o98feras3 -- I can't remember; I 
don't think I did; 1 can't resenber, but l've seen that 
letter. 
GC. bid you start selling in Rencseelver yrd Colunbiz 
counties in May of 1972? 
A. Limited. 


G. «hat do you mean by ‘limited’? 


A. They gave me that part. 


GC. What part? 
a. J dontt know; they srlit it in half. 
Q@. were you selling in those counties? 
A. I went in to solicit, yes. 
By Mr. Tobolowsky: Mark this as the ne»t 
number. 


(uhereupon, Court Aeporter nirks docuscnt | 
os: "Plai tiff's '11' for ide okies 


G. Now, sir, you continucd in 1972 to receive commission 


stutements eucn month? 
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A. Yes sir. 
And, you con,inved to receive your udvances azoinst 
conmissions? 

he If it was - - each week I got - - 

- - a check? 

ne Urew. : 

braw 

he Yes. 

nerce these ‘additional - were they above the draw - each 
comiriscion statement? 

he Yes. 

You continued to send in your orders to Monmouth 
Junction? 

A. Yes. 

And, continued to solicit your sssigned territory on 
this addition] territory? 

A. I continued to scelicit business, yes. 

id you stterd sales reetings during that year? 

he what year? 

1972? 

A. I believe, two. \ 
where were taney located? 

A. In the tlew Jersey - lew York area. 

Did Mr. Steinm yn cone up and work with you? 

A. I don't recall. | 
amen‘ 
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q. 


Durinz the yeer 1972, you had gross billings of 


upproxinstely » nurired and seventy one thousend dollars’ 
» 

ke I'll take your «ord for it. 

Vo you have any reason to believe that that's incerrect? 

he No sir; it*s just I cen't remember the figures; you 

have thes. in front of you. 

All rig:t, sir; and, you had gross cc~sissions of fifty 

five trousand dollars? 

a. I believe so. 


. 
fal 


You code eigit hundred wnd thirty-seven seles: 
kh. &ggin, I take your word fer it. 

ikgoin, in the yesr 1971, yeu were sellinz predominstely 
to the acccunts you had sold to in the past? 

he felling te cr soliciting? 

Poth. 


iA. Are you wsking we if I solicited these custoners? 


what did you do, sir? 

kh. I solicited customers and sold old customers trd a 
fev; new ones. 

Kow, dur 


thit year, you opened erproximately thirty | 


7 
‘oe 


five new wccounts - does thut scund ébcut :. gnt to you? 


ne Yes. 


If you msde eight hundred thirty-seven sales, you were 


ALEXANDER W. JOUNAS 
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selJlinz predominately to the acccunts you were selling to} 


in the past? 

A. Yes. . 

I'll hand you the we2 for the year 1972, showing earnings 
of fifty-fcur thousane tiu.ree hundred thirty-two dollars 


ynd thirty-cirtht cents, plus a letter from the hationa) 


you received during thit year, for a total compensation 


Chersseareh Corporation, showin: ascditions] benefits ie 
' 
of fifty-cisht thousand, one hundred twenty-nine soniers| 


and sixty-three cents, and ask you if you recall] receivin- 
those ducuments? | 
A. I think the additicns] emounts might be ewarcs; I'm 
not sure. 

They miysht be vacaticns tnd - - 

A. Wight h: ve been. 

- - other allowances, watches, or sorething which you hat 
to pay tax on? 
A. Yes. 

By Mr. Tobolowsky: I'12 ast the rererter 
to marx these us plaintiff's twelve ard 
thirteen fer identification. 

(cshereupon, Court Reporter marks documents 
as: "Plaintitl's '12' for identification” 


yrd "Plaintiff's '13' for identification." 


wr a 4eaees 
ALEXANDER W. JOMUNAS ; 
Oficial Court lieporter - Notary Public 
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Q. Er. “aldman, dic you - sone time in the year 1¢70 - 


sign an additions) #creement with the plaintiff called 
‘District Sales Larnager's Agreenent!? 
A. Yes. 
I'm going to hane you wv cory of a document am 6k you 
if it's the asrecnent thot you Signed, calied "District 
Sales Menoger's Agreenent'? 
A. Thet's my signoture, sir. 
All richt; do you recall whether it was sent to you in 
the mail or you went to New York to sizn it? 
A. New York. 
By Mr. Tokclowsky: Yes; I ask it be rarkei 
for identificition as plointiff's fourteen 
(hereupon, Court Reporter marks document 
as “Plaintiff's *l4' for idertificstizna.") 
Mr. Waldman, in addition to your duties as saleseran, did 


you also supervise other salesmen? 


A. Yes. 
Lid that comrence in 1570? 
A. Yes. 
And, did you receive additional corpensation for those 
training responsibilities gnd duties? 
A. You'll have to clarify yourself, because we're - - 
Did you get any additional money for the tra nist “ov 
| 
a 


ALEXANDE) W. JOHNAS 
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By kr. Totolowsky: Uark these’ for 


identification. 


(chereu.pon, Court Revorter marks dcecumeris 

as: "Plaintiff's ']5' fer identification" 

ong "Plaintiff's '16" for identificaticn." 
| 


The year 1974 - J'1] hand you a cory of your 4-2, which 
shows gross compensation of sixty-six thousand six 
hundred twenty-five dollars ard the letter accemranyins 
the .-2, which showed how that compensation wes breken 
down and ask you if you received those ter the yeer 
1971,? ‘ 
Ae Yes sir; the other corpensetion paic - - coes that 
include - - is the two percent includec there? 1 
received it, yes. 

By Mr. Tobtolowsky: I'd ask these be 

warked fer identification. 


. 


(whereupon, Court Reporter marks documents 


as: "Pleintiff's '17' for identifier tion" 
and "Plaintiff's '1$' for identification." 
During the years 1973 und 1974, you continued to 
receive certain avards for your sales effort, did you 
not? 
A. Yes. 
I'll hand you what I believe to be a nutter of letters 


sent to you - one beings dated *pril 26th, 1974, 


eg 


ALEXANDER W. JOQHNAS 
Official Court Reporter ~ Notary Puliic 
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reflectin: that you had wen an award, and ask you if you 


recall receiving the Orisins]l of that? 
A. Yes, 
By kr. Totolowsky: Mark this for 
idenvifiestion, 
(<hereupon, Court Reporter marks cocunment 
8S: "Plaintiff's 1191 for identification, '4; 
@. I'1) hand yOu @ copy of a letter dated April 2rd, 1974 
from Norman Steinnin add- ssed to you, Speakinz about 
your sales efforts during the first three months of 
1974, ard ask you if yeu received the origina) of thst? 
A. Yes, 
By Kir. Tobolowsky: Mark this for 
identification, 
(shereupon, Court Reporter marks document 
68s: “Plaintiff's '20' for identification."| 
Q. Mr. Woldren, did you begin to make up your mind to 
leive National Chemsearch in the latter part of 1974? 
A. Did I make it up? I thoucht of it, sir, 
Q- You didn't attend the year-cnd sales meetinz, did you? 
A. I did, sir, 
“+ I'm goin to hand you a copy of a letter dated January 
na, 1975 and ask you if that doesn't reflect that you 
did not? 


LF LT BET DE, DY ERE ee 
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Oficial Court Reporter ~ Notary Publie 
Ap a OES OH Oe ss 

.G Pi 


A. That's my wifc. ‘ 
Q. ‘Hal’ was writin, to your wife? 
h Yes sir. 
C. Pid you ordinurily take your wife? 
A. To Christmas meetinres, most of the times; we had no 


babysitter at the time. 


oe] 


y Mr. Tobolowsky: Merk this for 
identification. 
(Whereupon, Court Reporter marks dcecunment 
as: "Pluintiff€'s '21' for identification. 

Q. You received a year-end vacation award et the end of 
1974, of tivelve hundred ond fifty dollars; did you not? 
4, Yes sir. 

@. I hand you an original of a letter dated February 3rd, 
1974, addressec to Mr. Normen Steinman, signed by you 
whercby you announce your resignation; did wee prepsre 
and sign that letter? 

A. Yes. 

Q. Dia you type it yourself? 
A. Yes. 

(. Did you have ony discussion with Mr. Steinnan prior to 
sending him this letter? 
A. Concerning what, sir? 


Q. Anything. 
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Q. ‘what did you tell him? ‘ 
A. I told him nothing;he didn't know I was leavin; he 
colled me on the phone. 
Q. He called after receivin: the letter? 
A. No; I handed him thst letter. 
we You took it to Kew York? 
_A. He cane up here. 
@. Did you tell him you were leaving? 
A. Yes. 
Q@. He came up to see you? 
4. No sir; he carne up to see me tnd I told him I was 
Jeaving ond handed him the letter. 
Q. Do you know why he céme xp to sce you? 
A. Yes. 
Q. why? 


A. Sales - my sales had dropped. 


A. My sales had dropped. 

By Mr. Tobolowsky: Mark this for 

identification. 

(Whereupon, Court Reporter marks document 

os: "Plaintiff's '22' for identification. 

Q. Had your sale dropped because you were not trying to 
make sales? 


A. No way. 
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A. 1 had for years thought. of geing into business; I 
wasn't sure if I wus going to go for myself - either 
way and - - 

Do you rewil an: thing eclsy said ot thet time, sir? 

in Yes; the way my wife thought of it. 

Yes? 

Ae Ene said - I wart to keep my husbend; I don't want 
his, to huve a heart ottack - the crux of it. 


Anything else, sir? 


A. I don't remember. 
Now, sir, I'1i head you a copy of uw letter from Norran 


Steinren, eddressed to you, dited Februwry 3rd, 1975, 


and ask if you recall receivin; the orizinal of that 
letter? 
A. Yes. 
By sr. Tobolowsky: ierk this for 
idenvificetion. 
(“hereupon, Court Reporter marks docurent 
es: "Fluyintiff's '23' for identification.| 
Mr. daldman, plaintiff's exhibit twenty-three for 
identification - when you received this letter of Februar 
the third, what dic you do, sir? 
A. «hat did I do with thst Jetter? 


Yes. 


A. I would think, the best of my kiiowledze, I put it in 
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Q. 


ORE Fer nem Re LY ee YS AT ARNT IN 
ee ee 


4. .The only. reason I kept it for - + first of, all 
Cherseorch has copies cf it - they herve it. 
I'n 


askin you if you have it, sir? 
kh. I'm sorry? 


I'm asxing if you have those records in your possession? 
They heve 39]] the inforretion about customers that you 
sold hile with plointiff - do they not? 

Ae Yes. 

ind, the purchasing azent's nere? 

AK. Ro sir. 

Tnen, where are those records? 

i.e At 11 V,trano Lane. 

we can-|-- 

A. I got one here too. 

wetre contendin., that they're the property of plaintift | 
and would like for them to be returned. If you'd 
please as your attorney to plesse send them over to 


Wr. Breslin. If he feels he hus to keep any of the: 


for the purpose of the Internal Revenue, they'll] he 
available for hin. 


By Mr. Rivchin: How about for the 
purpose of the litisation? 
By Mr. Tobolowsky: Available at any time 


for hin; we contend they're our preperty 


| 
| 
| 


= oe Et 
ALEXNANDAR W. JOUNAS 
Official Court le 5 « Nota y Lublic 

(518) 4°8-G269 + 489-2054 


ynd whether confidential or not, they're 

our property end we'd like their return; it 
he needs it for I.R.£. or if you need 
then for litigation, “ir. Breslin wil] make 
ther eveilable to you ty ritual asreement 
ot on agreesble tine - is tnat 
sutisfactory? 

: By Mr. Rivchin: I'll have to deny that 
request because I dun't believe that it's 
Metional Chensearch's property; 8s I 
understund it, the criginal and one cory 
of these documents were sent to Netional 
Chemsearch and these were to be retained 

| by Kr. daldmen fcr his own purposc. 

By tir. Tobolowsky: Do you content he's 

entitled to retain those, after his 

employment is terminated? 

By itr. Rivehin: Yes, I do. 

By Mr. Totolowsky: Wwe demand that they 

be returned and you stated your pesition 

on the record. 

By Er. Rivchin: Tnat's correct. 

ry Mr. Tobolows*y: de've stated ours. 

By Mr. Rivchin: “we've produced thos6 

“Ar EXANDER W. JOUNAS 


Oficial Court Keporter - Notary Public 
(518) 472-6209 = 489-2054 


By Mr. Rivchin: If he can. 


ALENANDER W. JOUNAS 
Oficial Court Reporter + Notary Public 
(S18) 472-609 « 480.2054 


Q. #é117 
“a, hat was the question? ; 
GC. One of your better acccunts? 
A. Was a vood acccunt. 
@. KMede a nuzter o: ssles, did you? 
A. Yes; througout the years, yes. | 
Q. Since Febru.ry the third, 1975, hsve you been back to 
solici’ them on behalf of Chemsearct Letoratories? 
by Fr. Rivchin: Again, I object to it one 
advise tim not to tnswer on the grounds 
us previously expressed. 
ky Fr. Toholowsky: On the frounds - - 
By Mr. Rivchin: - - es previously 
‘expressed. 
By ltr. Tobolowsky: Counsel, so the record 
wiJl be clear, it eppears to me that 
we're poing to have to usk the Court for 
an additionai order comrelling the 
defendant, ir. “aldran, in response 
; number of questions thst I have asked 
toaay und that you have advised him not to 
answer - wil] you pleuse state for the 
record, your ressons for instructiny your 


FSS Sa 


ww 


11i1a 


a a a 


Client not to answer questions with 


reference to solicitations, or sales, trade 


by hin since Februsry 3rd, 1975, to 
s sold while he wus 


SEccounts that he hs 


with plaintiff? 


By Mr. Rivchin: I telieve that I clearly 
expressed those reusons earlier in this 


exumingsti.n urd have repeated them severa) 


times; if you want to check hack in the 
record, 
hes alreedy been placed in the record. 


By Mr. Tohbolowsky: Now, sir, your 


Objections - continuous objections - 


a & 


seen to have been to relevancy to the 


as 
issues in this law suit? 

By Mr. ivchin: ‘nd, also, that it's 

- - it involves confidentia] inforsation. 
By Mr. Tobolewsky: All right; with 


‘ 
w 


respect to confidential inforration, you 


recall we offered to - - 
By Mr. xivchin: Are you examining me or - 
By tr. Tobolowsky: Asxing if you'll 


respond for the record - - I think we'jl 


have to “o before the Court; you recall th; 


A Tw? 


ALEXANDER W. JOHNAS 
Oficial Court Reparter + Notary Pullie 
(S18) SP 040Y09 © GND-L854 


7 ert. ~  e  a 


41iKna 


po te ot} ne rs ee ——————_————————E - 


ss 
I requested, or sugsested, I should say, | 
that we'd be pleased to enter into a 
stipulation which would have the effect of 
& protective oracr involvine confidential 


infornation ond 1 unverstand it to be your 


position thet. you're not interested in suc 
o stipulertion? 

Mr. Kiveiin: - Thut's correct. 

By Mr. Tobolowsky: “iow, sir, with 


respect to the other otjecticns thet yor 
nude, you maze those in the light of your 
interpretation of Federcl rules of 
procedures with respect to discovery? 
By Mr. Rivchin: That's correct end 
udditionol substantive law. 
a. Mr. walidzon, did you knew Hr. Sclomon in Messuchusetts 
when you were emplcyed ty plaintiff? 
A. Know bir. Soloron? 
G. In :iassechusetis? 
Ae I think so; yes. 
; G. ‘shat - - do you know whut he did? 


A. «what he did? 


). «ben you' ¢@ With National Chemsearcn und he was with 


jewew a. TSE © eRe ee se ee a a 


re ee ee eS et 


ALEXANDER W. JOUNAS | 
Oficial Court Kepurter + Notar Public 
(518) 422-G2U9 © 4NxU-2054 


perenerg SoS TSS —— SO 
et 


Q, Lid you tell him the nome cf your corrany? 


he Ko sir. 


Q. Mr. waldran, you.'t ve testified that you're doin 


business under a ¢@,{b/a of Bynachem Laboratories; is 
that correct? 


aA. Yes Sir. 
G. That the records of that ceompeny are maintained #t your 
hou.e; is thet correct? 


eh. Yes. 


Q. Er. Walanan, is it your intention to continue to 


solicit or sejl on behalf of Dynachem, or on behalf of 


anyone else, or on behalf of yoursell, products similar 
to the products you had cold with the plaintiff - to 
ececounts trut you solicite: and sold, while you were 
with the pleintitf? 

By Fr. Rivchin: Objeet to the ferm of the 


question but will advise my client to 


anawer, if he's able to. 


A The witness: I would think ina situaticr| 


where I love to maintain 3 livine for my 


farily, 1 pretubly weuld be forced to do 


anythin; 1 cén. 

@. Would it be correct that it’s your intention, unless 
the court enjoins you, that it's ycur intention to 

eell sinilar products to tne products you sold for whe 

tat 


Official Court Reporter ~ Noteru Public 
(618) 4724200 - While G54 


eel 
awe 


Fa) 
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SSS 2S SS ST a ee a es I rd maneereneis 
plaintiff, to sccounts thst you sold while you were 


employed by the pleinviff? 
A. It's my intention to do what I have to do to support 
my wife und five children. 
Does Dyrzchnem have its own shirppin: facilities? 
By Mr. Kivenin: Ob ject on the ground cf 
relevancy but I'l] edvise him to answer, 


if he can. 


The +#itness: I don't understand whit you 
mean by 'shirpin:; facilities’. 
whatever materials you sell on behalf ef Dynacher, do you 
ship them to whoever you seil ther to or do you have sore 
Supplier thet ships fer you? 
4. Suppliers will shir. 
Your suppliers drop-shipthe sale made on behalf of 
Bynée chem? 
A. In most ports. \ 
De you bill the awcceo.nts thst you have scld on bernalf of 
Dynaches., or is that done by your suppliers? 
ae J do. 
Then, the invoices would show payment at your Post 


Cffice Box, or the one imicsted on this label, or your 


address? 
A. Yes. 
TS SE CS EE Se eo oe oe a as Es Oo aa oe : 


ALEXANDER W. JOMUNAS 
Official Court Reporter ~ Notary Public 
(418) 4526249 « 489-2044 


‘ 


oe ee Er ee 


ait ieee 


Q. 


= ee 


by “r. Tobolowsxy: If he knows. 
y 


In an envelope, sir, in that box that we!’ 
described, gre » number of cGaily onulysis 


thut correct? 


were those prepared in your hand-writing? 
a. Yes sir. 

vid you prepare them? 

A. Yes. 

how, wnen 1 asked you atout duily sheets 

unicrstood your testinony to de tnut you 


preparing thet. 


Then, I was incorrect? 

ne YS. 

So, you continucd to prepare dvily anuysi 
Ae weekly. 

You did it on @ weekly basis? 

he Bi-weekly; I stopped sendins, ther: to 


also sent them to the plant - Monmouth. 


ve just 


sheets; is 


earlier, I 


hac quit 


¢ shects? 


Hackensack - 


So, that, in addition tc the daily analysis sheets, 


which you've produced here tocay, which looks to be 


like fift; or seventy-five sheets - - 
A. That's one cor. 


Thut's one vear? 


ALEXANDE” W. JOHNAS 
Oficial Court Ke r + Notary Public 
(418) 422 0° 2 © 489-2654 


A. . Yes sir. 

O you have then for each year? 

A. Yes sir. 

lion, 1 &sk again: ‘would not vhese da ly analysis sheets 
in your possessicn, constitute a complet+ custorer list? 


A. ho sir. 


Every eccount you've ever sold while with the plaintiff? 

A. No, 

Ur, I shculd say, dcesn't it? 

A. No sir. 

why doesn't it? 

A. Because I den't look st then from yrar to year. 

I didn't ssk that. Did it not constitute a complete 

customer list - I asked you? 

i. Yes. 
By kr. Tobolowsky: Again, I'1] repeat 
our regucst that these daily analysis 
shev:ts be delivered to coinsel for 


Pleint ’f during this litigation. First 


of sl], we waintein tht it's our 
property; secondiy, we rsintain tht | 
it's either your customers, cr - and, | 
therefcre, our customers' list, ard 
confidential naterial is ours and we esk 


ee tie PEL LEE LOT EES CELTS SG EACLE FATT RF RE ET eT EE EEE LT IE CE I EES TOR I EE LEE 


ALENANDER W. JONUNAS 
Oficial Court Keparter - Notary Public 
(418) 472-6209 ~ 489-2054 


Eove you sent 
copics? 

- ko sir. 
Are you using 
any tanner? 
A. Ko sir. 
You hive some 


labels in :ny 


A. Drum lésbels, no sir. 


lave you sent 


As. 6 Six. 


- ~ printer to have copies rade? 


hae RO Sirs 


In addition te the other iters I've described, there's 


thot they be returned to us without deloy. 
By mr. Rivchin: I'l] retest again, sry 
denia) for the sane reasons as mentioned 
heretofore and, in addition to the nurter 
of items you've just described in the 
book, there ares number cf cther picces 
of matcrivis here which include Netionsl 
Chem:search Tech :neets. 


al 


any of these tech sheets to prints for 


the tech sheets cn tehalf of Dynacher in 


imbels here alsu; are you using the 


fashion on behslf of Dynachem? 


these lstels to your - - 


By Mr. Rivenin: Let hin ask the 
question. 


The witmess: All right; no sir. 


ALEXANDER W. JOUNAS 
Oficial Court Repater - Notary Public 
(G18) 4720209 - 489654 
| 
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Waldman's Sales Representative's Agreement is reproduced 
as Exhibit "A" attached to the Complaint on page 20a of 


2 


this Appendix, 


Waldman's District Sales Manager's Agreement is reproduced as 
Exhibit "C" attached to the Complaint on page 24a of this 
Appendix. 


ae 
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Yr. Murphy 
File \/ 


Mr. Melvin RR. Valdman * 
11 Vatrano Lane 
Loundenville, N. Y. 12211 


. 


Dear Mel; 


We repret thnt our association to 
hope that the future presents man 


This will acknowled-c regeipt of 
the erployrent relationship bette 
Also in accordance with our wider 
further advances arainst cornisni 
insurance coverare will Le discon 
terms of the policy. 


Althourh we extended our best eff 


a 


February23, 1975 


ether has come to an end, We 
y good things to you, 


ler si et 
standins, there will be no 


ons forwarded to you 1nd your 
tinued in accordance with the 


orts to give expert training , 


and supervision and to furnish h eh quality Products, this bua- 


ness is not for everyone. We ho 
ceived here will help you to suce 


Within seven days, will you pack 
boxes and have the entire line re 
line, freicht collect, to Irving, 
we enclosed a vartially cornleted 
labels. “indly return all litera 


pe that the training you re- 
eed in other lines of endeavor, 


the sample line in corrurated 
turned to us by a motor freight 
Texas. For your conventence, 
bill of ladinr and shipping 


ture, samples, sprayers and 


all other iters you have perteinine or belonrine to the company, 


Your route bool: and daily analysi 
by parcel post to my attention at 
you will find a senw#rate addresse 
will be happy to reimburse you fo 


This letter will also remind you 
Arreenent, which you sirned, cont 


$s sheets should also be returned 
401 Hackensack Avenue, Enclosed 

¢d label for this purpose and we 

r the postage. 


that the Sales Representative's 
ained certain covenants which, 


anony other thinvs, restrictad your velling, offering for sale 


or solicitine the sale of product 
the corpany in your assigned terr 


s similar to those you sold for.” 
itory and further restricted 


. P ‘ a 1) 
Ow Ariens 8 oo 0 ote aa? m dy 7 yA nade: aM lay 8 


tee. : e . ; : s j 
= Pr, Melvin R. Waldman oo February 3, 1975 +: oa 
yprea | . ‘ , my i ‘4 
; ’ 
ak. 5 pe 
ae or ’ | 
your divulpine trade secrets and confidential information, : 


We know that yOu are avare of these provisions and will fully 
comly. We further remind you that you receipted for donfiden- 
tial informaton which was Given you at the time of your 
employment and you arreed to return such confidential information 
and all other confidential inforzation acquired by you during 
your employment upon termination, without using it or divulging 
it to others or making copies thereof, 


oe eens ee 


We have enjoyed knowing you and trust that whatever new assocla- 
tion you mal-a turns out well for you, : 
“ , 


Sincerely yours, ara ; ce im es eae A 
NATIONAL CHEMSEARCI, wey) eae ae ‘' 
a division of USAchem, Inc, 
t ow ~ - 
Norman Steinman’ paresy t" ee ae 
Division Manarer ; ee Oe 
ees ce ie Ls Yi , 
= ee ‘ y 
eee ie Lt ta ny 
‘ : ce * ‘ Pp fr “i, 
: vasa ‘ 5a, 
' 7. . a4 


~ 


ee 


2 yet Hh Pg ae tome 
4 * ert: ee Yoo 


tien sheath ahi be ad eye ow 
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NATIONAL LEGAL SUP?LY, ihc, 


| X 103 — Certificate of Conducting Business under an Assumed Name 6 Braver St, Albany, NY 12207 
EXHIBIT "B" ANNEXED TO AFFIDAVIT OF, 
MICH! EL G. BRESLIN 
. rs c or 
The undersigned do hereby certify that Tha inten o- 0 duct 
transact business under the name and style of ELITE PRODUETS 
at tcnnds aville Ue V. in the County of Alban me 
State of New York, and do further certify that the true and real full name of the tage con 2 
ing or transacting the said business, with che re idence and business address of said person =, an 
| the age of any who may be infants, are 2s follows 
NAME Specity which at: infants and state ages. RESIDENCE 
; » 
Wi VATKRING LANE Le bOneec? MY. 


MEL BR. WAL DMAW 


W JANE A. WALD IAW op Vare ANG LANE Leonicee N. t, 


a 


y 4 3 ’ - ; A. , . 
iE. In Witness Thereof, have this Q2x day of aor 197°, made 


BS: 
: * and signed this certificate. a “ 
= FO ark ene — 
ae v) 
pare acd. La Aran) cannes Spee eee 
’ pay = @ 
ES ie ae, Se ea RLS ieee eee eo a eer oe ore 
r ~ xe 
x & sz 
= @ Fa 
ad —¥ 
> i. SS 
a 2” 
—~S ™m 4 


STATE CF NEW YORK 
$8.3 


COUNTY OF ALBANY, CLERK’S OFFICE 


L, JAMES J. COYNE, JR., Clerk of the said County, and also Clerk of the 


Supreme oy County Courts, being Courts of Record held therein, DO HEREBY 


CERTIFY that I have compared the annexed copy 


and that the same is a correct transcript therefrom, and of the whole of said original. ' 
IN TESTIMONY WHEREOF, I have hereunto set my name and affixed my 


f 
4 a ens 
a 7) VET & A Olficial seal, his n_0cccnd ccd nano oo 8 of... Jt oe 19.2.2 


— 


- 


SLLTY with the ht 


Se phen kL RELL ATTA Dye FOR ag! Shy AWE BY ene | 
ot Vek sagen arta R 121a-1 


ne De ee eth a i ae ah the te es ce 


= 
4,8 . ° . fs Bs 
. X 103 ~ Certificate of Ce ucting Business under an Assumed Name NATIONAL LEGAL SUPPLY, INC. ¢, } 
uy J, 66 Beaver St., Albany, N.Y. 12207 3 
Gi. Gg: 3 w § 
oq 4 Ae i 
RY Raat ts Rg | i 4 a 
. a ‘ e ~ 
ae oo : La 
A. i The undersigned do hereby certify that they ‘intend to-now conduct or } ;: 
&, crpnsaet 5 business under the — and style of DKA - Che rene aad res "s 
BAS PO. Box s32 b 
+3 . . ‘ g* 
\ ag LATHAM. A. Y 1200 inthe County of ALBA / voy 
be y oe | 
a ‘State of New York, and do further certify that the true and rca! full name of the person conduct. 
Fy ing: or transacting the said business, with the residence a 2nd business address of said person =, and \ 
athe age of any who may be infants, are as follows: F 
te, ° a(t 
tye, m ry 
p NAME Specity which are infants and state ages. RESIDENCE . i 
a igh J ‘ ; 
. , | ; , / ; " / 
* Metvin &. Ward nina MSATRAAO hn. havdentile VY Mew | 
4 ‘ i ’ : 
mee JANE A. WALel 1 ¢A/ “ VAT RA AC bus hocdanwille Ay fees 7 
om ts a ; 
Re: ets pa —_ mah | , + 
“tee t 3° Pad ce $ 
a a Be Seer es ; 
amen aa =s . £2 ey 
Fy; t Si god < = o” 
: - & 
iw 4 oi —~! ee 
f ¢ FEB -3-75K0 5707 Fed (ERs wang 00 
3-75K!' 5 tgs ea 


Tn Witness Wihereol, ys e have this <4, dayot SB utean 7 1975, made 


and signed this certificate. 
re 


rei ; Biante 
Five. 


STATE OF NEW YORK 
COUNTY OF ALBANY CLERK'S OFFICE Ff 
a My I, JAMES J. COYNE, JR., Clerk of the said County, and also Clerk of the 

Supreme and County Courts, being Courts of Record held therein, DO HEREBY 
CERTIFY that I have compared the annexed copy H i VA. with the original 
Asay filed in this office on the ai day of . | 2 Re, 
he and that the same is a correct transcript thererrom, and of the whole of said original, + 


oa ee 
4 IN TESTIMONY WHERE OF, 1] have hereunto se; my wame and affixed my 
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ficial veal 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YOR% 
ALBANY DIVISION 


USAchem, INC., a Texas Corporation, 
CIVIL ACTION 


Plaintiff, NO. 75-CV-170 
-against- AFFIDAVIT IN 
SUPPORT OF MOTION 
MELVIN R. WALDMAN and MELVIN R. WALDMAN FOR PRELIMINARY 
d/b/a DYNACHEM, INJUNCTI1Oi; 
Defendants. 


eens medians onenenmnoesepepsscmonneneenchinsicsnersinnssesems.s 


STATE OF TEXAS ) 


) 
COUNTY OF DALLAS ) 


NEAL £E. YOUNG, being first duly sworn, says: 

1. That he is an attorney and member in good standing 
of the Bar of the United States District Court for the Northern 
District of Texas, the Second Circuit Court of Appeals for the 
United States, and associated with the firm of Tobolowsky & Schlinger, 
one of the counsel of record for Plaintiff herein. 

a That as one of the counsel of record in this cause, 
I have had occasion to examine and compare various records pro- 
duced by both parties in this cause pursuant to request for 
production including the following: 

(a) Copies of invoices produced by Defendant 
Waldman including all paid invoices and 
all account receivable invoices which 


purport to show ail sales made by Defen- 
dant Waldman of chemical specialty 
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products from February 3, 1975 up through 
May_-/., 1975; 


(b) The customer list of Plaintiff which in- 
cludes all of the customers that Defendant 
Waldman solicited and sold on behalf of 
Plaintiff during his employment with 
Plaintiff; 


(c) The records of Plaintiff as to each of the 
customers sold by Defendant Waldman in the 
18-month period prior to his termination 
on February 3, 1975, including their names, 
addresses, products purchased, dates of 
purchase, prices paid for the products, 
purchasing agents and quantities purchased; 


(d) The entire employment i1ecord of Defendant 
Waldman while employed by Plaintiff; 


<e) The suppliers of chemical speciaity pro- 
ducts used by Defendant Waldman since 
February 3, 1975. . 


a. That after having compared and examined these 
records I have determined the following to be true: 


(a) That Defendant Waldman has made sales of 
chemical specialty products since Februaiy 3, 
1975, in the amount of $34,870.98 within 
the territory in which he worked on behalf 
of the Plaintiff; 


(b) That of the $34,870.98 in chemcial specialty _. 
sales, he had sales in the amount of _-~ J )) 
ha 


tc customers that he formerly sold on be 
of Plaintiff; 


(c) That Defendant Waldman has made 184 sales of 
chemical specialty products since February 3. 
1975 and of these sales 169 of them were to 
customers that he formerly sold on behalf of 
Plaintiff; 


(d) That 92% of Defendant Waldman's sales of 
. chemical specialty products have been to 
customers that he formerly sold on behalf 

of Plaintiff; 
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(e) That all of the sales of chemical specialty 
items except one’ were to customers in the 
territory in which he worked on behalf of 
Plaintiff. 

4. Trat attached hereto as Young Affidavit Exhibit l 
is a file folder in which there is incorporated 185 invoices as 
produced by Defendant Waldman which show his sales cof chemical 
specialty products since February 3, 1975 on behalf of Dynachem 
and such invoices are incorporated herein as if fully set out 
and proffered as evidence in support of this affidavit. 

» That in addition to the above, my examination 
of the aforementioned records shows that as well as selling 
chemical specialty items to his former customers, Waldman is 
engaging in other acts of unfair cc:..etition including using 
trade names for his products that are deceptively similar to 
the trade names of Plaintiffs products in an effort to pass 
off his products as being the same as or similar to Plaintiff's 


products. 


Further Affiant saith not. 


Ne. (? - Ns Ps 


Neai E. Young // . 
SUBSCRIBED AND SWORN TO BEFORE ME by Néal E. Young 


‘this 3lst day of May, 1975. 


otary Public fn an r llas County 


Texas... 


4. 7 ’ 
Oe | 1242-7 
ce EXCERPT FROM DYNA-CHEM INVOICES, DOCKET ENTRY £16 __ 


‘ , ; i 


AE SPLIT LSE ISS ci ag, | OOO ITIS TT a TA ae tO Se 
INVOICE 


PF. 0. OX S32 0 LATHAM, NEW YORI IDG © PiiSNS SiISiSk-3cChy 


HDLD TO SHIPPED TS 


hats 7? oY "ad % os ‘let 
I Hingham Ashiand Schools _ Sindnea acsaland Schools 


132 ae 28 nce vv , i. r- = 
Mal ISM, mS LOPE BUS wSrsce 
* e id « 
Whilst, s2v Lore - 


es OR Re OR RR ee emg DO Pte me EE SE EE eee ——— ~~ ere 


Te OATE-SmiPeeD sipped By [VR ORDER NO. Foe-B._ TERMSs_. MNvorceE Ne. 


Sl ee oe ae et ee —_ — 
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ANNEXED TO 
DOCKET 


LAw Orfices 


TopoLowsny & S 


A PHOIECLGIONAL COHNrPUna~ATION 


PLAINTIF?'S EXHIBIT ‘23 


ENTRY 717 


or 
CHLINGER 


Cowin TOCOLOWSST 

. WEMKTD SCHLINGER 1900 SOUTHS 
Gtwny mw ween 
Ww. WEES, oe 
DOLPH OH Swoon 
Rarmeone J. TE hemi 
WEL ©. YOUNG 
ma C. TOHOLOWSTAT 
ROOTRT C. CHEER 


oO CctnmTtcr 


DALLAS, TERAS 


M*rch 21, 1975 


ve 


LED MAT), 
RECEIPT 


CERT 
one 


REQUESTED 


Mr. Melvin Waldinan 


11 Vatrano Lane 
Loudenville, N. Y. 12211 
Dear Mr Jaldman 


We 


WALDI4 LAN ts S Di: EPOS S SIT ION 


TELEPHONE 742-9704 
ANLA CODE 


represent and are writing you on behalf of 
your former employer, National Chemsearch, a Civision 
of USAchei Inc. During the time you were emp.oyed 
by our a eieae: you signed a Sales Representative's 
Agrecment which provided, among other things, that 


you would not, 
and for 18 
or attempt 


during the term of your 
months thereatter, solicit, 
to sell products similar to 


sel] 
the 


of our client within your former assigncJ 
which was: 

counties of Albany, Greene and Schoharie 
in the State of Rete York. Your agreement was 
to add the counties of Renssdler and Colwnbia. 


According 
employment was 


client's records, 
1 on February 3, 


to our 
terminate’ 


that it has 
the covenants 
period of 


Our clicnt advises 
are, in fact, violating 
agreement and within the 
restriction. 


conta 


that 


agree 


Demand 
vio 


is hereby made 
lations of your 


you 
ment 
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further 


Unless 
client has 
anjunctive 


you timely comply with the dew 
author i: us to seek to 


our “eG 
relicf and damages in court 
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amended 


that 
in 
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you 
your 
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desist any 


herein made, 
its ghes 
competent 
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jurisdiction. The post-employment covenants contained in 
your agreement have been upheld in a number of courts, 
including, several state courts and a number of United 
States District Courts. 


We trust you understand the views herein expressed 
and will immediately give s your written assurance that 
you have discontinued any ‘ther violtion of your agreement 
with our client. 


Unless we receive your assurance that you have 


discontinued any further violations, we shall take necessary 
action to protect o client's rights without further notice. 


Sincerely, 


, ee) ae fo 

ey ‘Lae < +? , 
ET: cg Edwin Tobolowsky |Z 
cc: Mr. Melvin Waldman (Regular Mail) 


Mr. Ralph Young 
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RECEIPT FOR CERT 


"TIED MAIL—20¢ (plus postere) 
SENT 10 j Ce ene 
A DAIL 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVISION 


USAchem, IiuUC., a Texas Corporation, 
CIVIL ACTION 


Plaintiff, NO. 75-CV-170 
-against- -: AFFIDAVIT IN 
SUPPORT OF MOTIOii 
MELVIN R. WALDMAN and MELVIN R. WALDMAN FOR PRELIMINARY 
d/b/a DYNACHEM, INJUNCTION 
Defendants. 


STATE OF TEXAS ; 
CJUNTY OF DALLAS } 


ALLEN PIASSICK, being first duly sworn, says: 

; That he is Treasurer of USAchem, Inc. and in charge 
of the books and records of accounts for Plaintiff herein. 

2. That he has examined those books and records and 
is fully familiar with the costs of hiring, training, supporting 
in the field sales representatives of USAchem, Inc. and in 
particuler in National Chemsearca Division ard can state factually 
as follows: | 


(a) That for the most recent fiscal year 
such cost was $6,730.00 per man; 


(b) That the net profit of USAchem for 
the latest fiscal period is 15.8% 
of its gross sales; 


(c) That the percentage of profitabili«y 
of Melvin Waldman, Defendant herein, 
as a sales representative on behalf 
of USAchem's National Chemsearch 


(d) 


(e) 


(f) 
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Division for the last calendar year 
of his employment was 35.3% of his 
gross sales; 


That from my examination of the company 

records I have determined that Defendant 

Waldman was one of the most profitable 

salesmen for USAchem in the entire country 

and he achieved one of the highest volumes 

of sales of any of the company's sales 
representatives; F 


That I have been able to determine from 
my examination of the records that the 
company has been able to make very few 
sales of National Chemsearch products to 
the accounts that were Zormerly serviced 
by Defei:dant Waldman and that it is suffering 
substantial but incalculable damages by 
Mr. Waldman's continuing to sell to those 
customers that he formerly sold on behalf 
of National Chemsearch and that unless he 
is enjoined we will continue to suffer 
irreparable injury; 


That from an examination of the sales 
records of an average of 1199 salesmen 
employed by USAchem, Inc. during the 

year I found Mr. Waldman to be the sixth 
largest earner of all salesmen. Waldman's 
sales were 3.4 times the average sales 

of all salesmen of USAchem, Inc. 


Further Affiant saith not. 


1 


- s | . * . 
Mh ee 
LEN PLASSICK 
| . s a. 
| ---SUBSCRIBED AND SWORN TO BEFORE ME by Allen Piassick ene 


this 3lst day of May, 1975. 


Z% ROR re 
ess Public in ana’ foe Dallas County, 


Texas 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVISION 


USAchem, INC., A Texas Corporation, 


Plaintiff, Civil Action 
Ho. 75-CV-170 
- against - 
AFFIDAVIT 


MCLVIN R. WALDMAN and MELVIN R. 
WALDMAN, d/b/a DYNACHEM, 


Defendants, 
STAT OF NEW YORK: 
COUNTY OF ALBANY ; SB,? 

MICHAEL G. DRESLIN, being first duly sworn, says: 

1, That he is an attorney and member in good standing 
of the Bor of the United States District Court for the Northern 
District of New York, and essocilated with the firm of De Graff, 
Foy, Comvav and Ilolt-Herris, attorneys for the plaintiff herein 


2. That he is fomiliar with the facts end circumstanges 


of this action and all of the proceedings had heretofore, and 
that the sources of the infomation on the grounds as to his 
belief as to all matters herein stated are investigations made 
concerning the subject matter of this action, discusaions with 
other attorneys representing the plaintif£, and officers of the 
plainctif? corporation, and the review of the records of the 


plaintiff herein, 
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ifs bi gst .-the defendant Melvin R, Waldnen sheeeil that he wae a college 
iH ' graduate with a Bachelor of deinitine in Economics and as his 
. qualification for the employment he had "8 very successful yearé 


ae oe "ee rdtailing, took [an] antiquated business, in [a] dead town, 


BA ' * [and] fevitalized it [and] doubled [its] volume and. profit 

ee ‘wargin,” (Application of Melvin R, Waldman, attached hereto 
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eee | Sworn to ‘before me this 


f tee) Vrers : Ws 
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Swear ee cere ninemerm neg S29a EXHIBIE "1" 


_Melvin R. Waldman 


Applicants Nome 


| ae eee 


_ieffman Dr. _ 
Address 


ce. z 
ae Brixhe | : ae ee N.Y. 12110 _ 


ene 


‘ eae nae a 
| City Store 
a 


oO tem ie Beso wee tee ee eee 


518-785-9082 


“Phone 


) pro Ther. Fit [ 


National Chemsearch Corporation was founded in Dalias, Texas in 1919. Today it is 
one of the leading manufacturers in the field of chemical specialties. National products 
are sold only to the ultimate consumer serving such vital areas as industry, schools, 
hospitals, municipalities, food plants, buildings and institutions. Some of the basic 
chemical products manufactured and marketed by National Chemsearch are: 


Sewage Chemicals Insecticides De-greasers 

Water Treatments Municipal Chemicals Solvents 

Industrial Chemicals Industrial Pair. and Coatings Liquid Fertilizers 

Weed Killers Specialty Chemicals Liquid Floor Waxes and Cleaner 
RESEARCH 


Modern laboratories and manufacturing facilities are located in the main plant in 
Irving, Texas (a suburb of Dallas). W: also maintain manufacturing facilities in 
Princeton, New Jersey; Sunnyvale, Ca! iornia; and Toronto, Canada. Other pla s 
and warchouses are located in Europe s.«° Latin America. 


A dynamic research program is constsi.ily maintained in our laboratories in order 
to provide our customers with the most modern chemical products. 


A SALEL “AREER WITH NATiCONAL | 


The “Stars” of the Nationi ieam are its Sales Representatives who earn excellent 
incomes in a grow*'h career opportunity. The products sold are required by industry 
and institutions. Ne.:. aa! does not sell for resale, but rather directly to the industrial 
user, in bulk packayio. and drums. Earnings are far above average, but the work 
requires long hovrs, some travel, dedication and sales ability. 


Management is aware that nothing happens until something is sold. Each member of 
the National! sales organization plays a vital part in the overall success of this Com- 
pany. Careful selection of sales representatives is important. Qualifications incinde 
sound judgment coupled with enthusiasm, direction of purpose, vitality and good sales 
ability. 


NATIONAL CHEMSEARCH CORPORATION 


CUEMSEQRCH DALLAS ST. LOUIS NEW YORK LOS ANGELES 
® TORONTO LONDON PARIS MEXICO CITY 


ALL INFORMATION WILL BE HELD IN STRICTEST CONFIDENCE 


Employment Application 


+ 4130a 


se PRINT plainly. This opplicotion will become a permanent part of your cnne} record if you are employed: 
See is) ee |. ee fT, Eons es | St ee 
First Middle lost 


ress___44-Uoffman_Dr. _Lathamn,N.Y.— _______Yrs, at this Resid=nce__A___Telephone_785.~9082 
Street ond No City Zene Si» 
> of OY SM eeE detain ee Cone | ee VU. $. i Sy MAR oe Seay ed 8 eee 
Me. De’ Ye. 


List below address of residence for the post five years: 


Street ond Number City ond Zone 


1 Youncheve Nv 


4 Yorn De 


Co hecs | 


hatha mw ; 


Date 
Graduated 


Sa Sst | 
as?! t.a. 


Sv tJ 


me 
; > -gree 
¢ Cerificate 


Majer ond Minor Subjects 


ee ee 


ucation Nome of School ond location Attended 


yh School ea VO ee Oe Beas a ; 
eorttS 3.5 es a OCS, NY ad) 


SyRACUSE WW. SYRACUSE, NY 


sil. or Univ. 


Eoconomic S 


fie Se 


her 


present hobbies, octive interest: 


¢ 
vv, 
see KE e To O2.¢ hre 
ow unemployed, how long?_ A weeks — laa: TS Ag NL Aine SEAN “SRE RESEE fet 2 SOARES eee ee ees 
sccurate, detail your complete . tay ea Begin with your current or most recent employer 
Employment Record 
ord of post employment. mr, LD ee AEE EES SEE ork 


NAME AND tOCATION OF COMPANY 


WALDMANS Tac Cohets WY 


Ran Company 


—_e 


SYS OFFICE 


Yes 
« We Communicate with Your Present Employer? C) No Hf Not, Why?. ——— naa re 
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0 - *. <,C fet 
| DRESS : |, eee ENR MEIC Lk 4 a aie 
did you like the least_ ESS REE Eee eth Pe Re eee = icbetetece ee NS ROR mie fone ree ect eT 
Bice ’ 4 ‘cA 
Mow, or have you ever been owner or part owner of ony of the firms listed os pupleventt tS Exploin_WAlDnawS TAC - 


No 


ever been involved in bankruptcy or + Se ee ee ne eee ae 


[ Family and Economic Status | 
Single (Married) Seporoted Widow 


of the following that applies to you: Engoged Remarried Divorced Widower Date of Divorce or Seporation 


Wad ; i 32,2,S500S 
Nome ANE WHEDON AM =e cane 26 Heath EAZLL. No. OE CN i thi sitar 


“te 
Yes Full time Nature of Work.__ "eaac-he Te Ae, LE a aa 
imployed No Part time 


your monthly living expenses ; Soe. _Do you ea — Value Pe ke eo ¢_ 12,000 
° i {Home} 
d mode! of auto(s) OO,” Re Te —_—-—— 
ave a volid driver's iia cr re ls Nel al ye 
Ea POR eg a ee \ jee 
farly income do you feel you are capable of earning three years from today? Sm 25060 1 a sn eR OER RH re et 


i 
Se Nein wget 8g irr ant ">t ie a —_ AMOUNT OF EARNINGS 
REASON FOR LEAVING FROM TO 5 a 
MONT. YEAR | MONTH YEAR 
HRE $f Ce ___Menth 
~ { Das comt cy salory solary 
Jan ” Res (0 commission (1) commission 
' . $ Su Month PARLE = 
iN fa mily (H0lory 0) selory 
MAR to Oce ’ 1460 (0 commission (0 commission 
$ 
0) solory (1 selory 
(1 commission () commission 
ESE ith % Month 
a 0 selory (1) solory 
0D commission 12 commission 
¥ waeRh Month ee Oe _. Month 
aici fc ib siacaiacisse came teadatiilangie- sipuaad concise Aessieaicasii 0 selory (C) solery 
(FD commission () commission 
a ee hon 
—_—_ CO - CD salory () salory 


(1D commission () commission 


ac 4320 
es Insurance | 
aie re 
rg . 
Ist types ond amounts of Life Insurance carried:_» se JY, 600 | aa: ne Uwe se Se RTD 


SS 


[ Phy: col and Medical Record 


* poe": Newe € keel) 


PPP i enaineeniojnnceriamaastnniosscae ORI casas ocnicnisiadagieaus GOR acca eat cis PSI CEI OE RN iasicsicccodocscisteienentes 


Now 


ow many times in the past five years, and for what periods, have you heen unable to work because of illness? 


plein: —________. 


a ee el og al 


| this position required some traveling, would this be Niele ack Pies) a ad Ue I La CA 


CSN Ae aga BR ios! 


~ 


we hove a position available in another area, would you be willing fo relocate? 


xploin_..__ Ye 5 snieLaceatenbipioedapasasliciin nislscis on enaninahpaiaslaacmaa essen esi ledelaeaimeemeatnctac iaaeangaesiumonasa casaniadiae 


| Additional Information | 


a particulor assets in experience, personality, or ability do you have thot quolifies you for a sales coreer with this company? 


| NERY SUSE CSS Fuk yen + Rede UG fs 
| Toe Anwhietaies — Rusevess 14 dead town 
| Rev iTALIZERM iv - Doe R lece\ Volum e fy 5? Pomel Warsi nr! 


S 


hereby certify that ail statements made in this application for employment.are true ond correct to the best of my knowledge and belief. 


in en Moss ee (Lim+.—_—§ 


ie (Signature) 


CHEMSEARCH 


Dallas e St. Louis ° New York ° Los Angeles 
Toronto ? London ° Paris * Mexico City 
: . 7 ry 
’ . " Ys ‘ » 


— SS —e—e—eoeroao————oe 
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IN TV? UNLTID SVATES DISTRICT COURT 
FOR TIE NORTIMAN DISTRICT OF NiW YORK 
ALSARY DIVISION 


ee ee er 


e 
USAchem, Liic., A Texas Corporation, 


Plaintiff£, CIVIL  SiLOHy 
19. 75-CV¥-179 
- against - 
APFIDAVIT 
helViN R. WALDMAU end MELVGl Rh. VALDUAN, 
Of/vf/e LYUACHILUM, 


De£Eendints, 


cine R LIC 


STATE OF REE YORE: 


one “Ty + Sok Redd 
OILS Cz ALBA $ S6-.5 


yyy? £4 


ronets) STLINUAN, being Ciret duly evorn, Aays;s 


1. That he is a Divicion imager of Hationsl Chew 


geeren, a divisten of WAcher, Thess plaintiff herein. 
2, 48 Division Manager my respans ibilitics arc 
supervise Bales IEMUSROKS y train manugement trainees, 6% 
salesutn end perform other services in connection vith the 
ef sales persouni which I ar ou chare of in the thirteen 


cagtematates, inclwling the Ctate of Naw York. 


3, Yt orishimlbly hired and traine “i dciemlanr Vel 


in 196%, Defendant Waldean rercived iottial treining, follow-up 


trainings, supervisory assistance and attended three valea meet 


anneal 


ee aad 


oD 


.VLEO 


pr OUs 


win 


cach year during his earire ecploynent, This training entbled 


ore 


| 
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defendant Waldman to becom a4 very successful chemical specialtte 


salcamin, At the time of his employment he was carning, appro- 
“imately $800,00 per month, During the year 1974, the last full 
year of his cuployment he earned $66,625.00 on sales of 
16,603.00, Weldmin was trained to and did develop 6 persounl 
rapport with the customers he was soliciting for National Chem- 
search, He becern2 bnowledgeable of the buying habits, product 
needs ard intervals of tine each account would purchase. He wos 
trained to and did learn to solve problems which the accounts 
hed and furnished NatLonal Chemscerch products co mect these 
needs, 

4, At the tim of his employment he signed a Salce 
Representatives Agreement which contained 6 post-employments 
covenants restricting his sales activities in his essigned 
rervitory for a period of 13 months after terminetica. Further- 
more, it restricted Waldisan £rom divulging, or using confisentiel 
customer inforration. He expreseed no reluctance in signing 

the agreerent, In 1970 he executed m additional agreement 
called a District Sales Monager's Agreement which also contained 
a post-employment restriction on his sales activities, Purvuent 
to said agreement he trained other salesmen in and out of his 
assigned territory for which he received an override on their 


sales ag agreed upon, In 1972 Waldnin's Sales Representatives 
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Agreement was amended by adding additional territory as rcquentac 


by Waldman, Several times during his employment, Waldman was 
offered a sales management position but he refused to relocate 
or give up his lucrative accounts, 

5. National Chemsearch made a substantial investment 
in interviewing, hiring, training « follow-up training Waldmen, 
kn addition to in-the-field, supervisory and sales neeting 
trainins, uman veceived a preat deal of material from National 

reusearcl including Sales Preecatation Book and replacements, 
containing technical product informetion for Spproximately 300 
products (copyrighted) illustrating the products, thefiy uses aud 
type of eccountn which would need auch products; basic product 
manual, containing date: -d explanations of the most basic and 
lifghly used products with emphasis on type of account to call on 
for each product, end, how to demonstrate and sell the product: ; 
demonstration kits; samples; sprayers and other applicators}; 
eales letters; product guides ou new products; testinontals; 
order pads; Dally Antlycis Sheets; price lists and revised price 
lists; comilssion lists and revised commtssion lista; and a 
customer list giving namca, addresses, prior purchases of account: 
including date of purchase, amounts paid, products purchased 


and prices paid, Waldman also had available vioual aide designed | 


136a 
to visually deuonstrate the minner certain National Chemsearch 
products could solve problems which might be encountered by 
on industrial, manufoecturing, institutLoral and/or mmnicipal 
account, Waldman was not an ordinary door-to-door salesm; » but 
a highly trained, highly motivated technical sales representetive 
trainsd to solicit, domonstrate and sell some 305 products 
developed to solve highly tectu:ical problems and meet needa of 
hundreds of varied industrial, manufacturing, institutionel, and 
municipal accounts in his aseisned territory, 

6, Because c£é the investment Nacional Chemsearch makes 
in its ocles representatives and because National Chemsenrch 
trains ite seiesnen to develop a close personal relationship with 
the accounts, the salesman develops a special influence with the 
purchasing «Lents fer those accounts, Eecause of this it reguire 
each sales representative to sign an agreement which contains 
a post-ensloyisent covenants not to compete in order to give 
National Chemsenarch en opportumity to interview, hire, train a 
scicsman and givo that salesman an opportunity te continue and 
retain the customer relationship that existed et the time of 
termination of tha former salesman serving its account(s) in 
that area, It has been National Chemsearch's experience that 


thie takes eighteen months from termination or cighteen months 


from when former salcamen quit soliciting end selling to said 


ad | 
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eccounts in his former tecsritory to attempt to reestablish ite 
customer relationship with its accounts, ‘This is clearly 
illustrated by the facta in this case, I am advised that 
| defendant Waldwan, since his resignation on February 3, 1975, 

has sold $34,870,00 .orch of competitive products of which 

$32,334,00 have beon sold to his former accounts, The two 

salasmen hired by ational Chemseo: to replece Waldman have 

gince ec endant Waldman's reoignation sold only about $10,000.00 
worth .. chemical specialty products, a great number of which havp 
been to customers not previously sold by National Chemsearch becehse 
| of Waldwon's s2ciel influence with ito existing customers, Tha 

cost of hiring trained end supported such new salesmen is 
calculable by cost accounting, but the loss of salesmen and the 
lcss of sales to National Chemsearch customers {n Waldman'a forme 


territory is not subject co calculetion, Neationsl Chemsearch wsy 


through Waldman unless given on opportunity to redevelop a 
customer relationship free of the special influence exercised by 
Waldman for 7 years, Usless defendant is cnjoined by selling the 
approximately 350 accounts he serviced for National Chemsearch, 


Nationai will continue to suffer damages, 


yt fe heim, 
" . ° 
Ar 
“° 
* , 
‘ 
’ . 
4 
+f ‘ $ 
S 
; ° 
% 
. iy @# siget 
} ’ 
oh aks 33 @ 
> 
<s 
f ” 
a; 4 
, ‘ 
bos , 
? * ! 
I 
4 4 4 4 
es a 
<4 
° RR 
‘ i 
° é esse 
* f , - a 
- *. Tx ay 
‘ ji } 
n 4 % £. 
,' yv 4 
3 “sa 
*\ 
se 
Sa 
ae 
. ‘Poe, ° 
7 + A . “ 
Mi Pe 
en vy § ih 
; +, wy 
yt ges, . 
a =e 
bP sé ’ Hee | 
; ria | 
’ 4 
fe 
: i 
‘ Pane o 2 
Re Sar i Bayye 
HL a,’ 
he “ t 
Pr... 4 
OS 
sree 
ag F%, : 
ee, pees 
‘ _ . 
¢ J a 
, " i a 
° “ 
‘ tosh o 
. * 

v ‘rt ? 
Tt. 33, Y 
WB 
, A ‘ 

+, ™! 
r , . . ‘ 
' 
% ¥ ’ 
' 
4 + % 
@e 
Py es 4 * j 
i» pss 


\ 
| hs eemnians 
. ; 


ad 


4 


——~ os 


oe 


8 TS yt 8 RTE Teagan 


7. 


| eameomere’ needs 


services for N ational Chemsearch, 


2nd day of June, 


Pat 
< ‘ 
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Novary | 
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* “wars 


Waldman by reason of his training, knowledge of 


~~ eee 


and problems rendered special and unique 
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12 FERS: USIeT STATES Dion eicr COURT 
FOR Pic NORVPMORY DISTRICT OF NLW YORK 
ALBANY DIVISION 
USAchem, Inc., a Texas Corporation, 
Plaintiff 
Civil Action 
-against- No. 75-CV~-170 
MELVINS R. WALDMAN and MELVIW R. WALDMAY AFFIDAVIT IN 
i/b/a Sinlheieser ; OPPOSITION TO 
MOVION 
FOR PRILININARY 
Deferdants. INJIUICTION 
State of Now York) 
County of Albany ) ss: 


Nelvin R. Waldman, being duly sworn, deposes and says: 


le. I aa the defeudant in the above entitl.d action. 
2. I make this affidavit in opposition to the plaintiff's 


motion for a preliminary injunction. 


3. in the interest of clarity and of organizing a rather 


wideranging and complex factval situation, I shall divide this 


affidavit into four major sections, each containing sub-sections: 


a) the harm which will be done to me if the injunction is granted; 


b) the lack of harm which will be done to plaintifz if the injunc: 


tion is not g-anted; c) the likelihood that I will ¢ prevail at 


the tricl of tthe case; d) and the fact that the public interest 


Will he better served by the denial of 


the motion. 
* 


HAT TO DIVENDATIT 


ee a ee ne ae 


4, (a) My Background: I am 3) years old. I was born in 


Troy, New Yor and was raised and educated in Cohoes, New York. 


I graduated from Cohoes liigh School in 1953 and thereafter, J 


4 


I entered Syracuse University. I received a BA degree in Econonids 


in 1957. I attended Syracuse ws School for one year and “~ch 


entered the Army. I was discharged as a lst Lieutenant. I 


became a stockbreker traince with Bache & Co. in Syracuse but 


I had to leave after four months because my father was terminally 
411. I returned to Cohoes and worked fox my mother in the family 
business -— Walduan's Inc., a retail clothing store. I ran the 
store with my mother for seven years until a fire, in late 1967, 
destroyed the entire business. At this time I was married and 
had three children. Today I have five children ranging in age 
fre . 2 1/2 to 10 1/2 years. I was in desperate need of a job 
ana I began answering advertisements in the local papers for 
employnent. 

. (b). Hixing By National Chemsearsh: One of the newspaper 
ads I a‘:.wered was for a company called National Chemsearch. 
The ad did not describe the business or the type of job and 
I had never heard of the company. | I wrote a short letter and 
sent a resume to a New York City address listed in the ad. 

. 


Several days later I received a phone call from Norman Steinman 


of Nation Chemsearch.|ile told mo he would-be coming to: Albany 


~J~ 
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and we arranged an interview at the ilowarad Johnson's Hotel. 
I asked him about the job and the type of company and he said 
that tlational Chemsearch was a large company which manufactured 


and sold chemicals. lie said nothing more. A day or two later, 


in early January 1968, I met Mr. Steinman at the motel in Albany. 


During our discussion, which lasted abovt an hour, 1% reveatedly 


asked Mr. Steinman about the nature of the job offered in the 
ad and about the company. He responded in generalities aid 
told me only that it was a very large international company 


and that it was listed on the New York Stock Exchange. I told 


him that I was looking for a position in management and he said 
that the job could definitely lead to a management position 
and that the company's entire management came from its sales 


force. I learned for the first time that the job entailed sone 


form of selling. At the conclusion of nas interview, he gave 
‘‘ an application form and asked me to fill it out and bring 
_. to him the next day. The following day, January 9, 1968, 
I met Mr. Steinman again and gave him the application (attached 
hereto and marked Exhibit “A"). He asked me questions about 
my backcround. I repeat.cdly asked about the job and about my 
desire to enter a imanagement career. fie was vague about the 
job and encouraging about the managemerit career. Upon leaving 


& 
this second interview, I was advised by Mr. Steinman that he 


would be in touch with me, He called mo 6n the phone within 


~3~ 


wanted to know “what _joh?" 
een __ a 
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the next day or two and asked me to come to New York City on 
January 19, 1968, for a third interview. 

I went to New York on the 19th and met Mr. Steinman and 
a tir. Greenfield. They each asked me question for about an 
hour. I asked about the job and was told that it involvec selling 
"specialty chenicals." I wes rapidly losing intcrest in the 
job when they asked me to leave the room. Several minutcs passed 
and I was invited back into the room. Mr. Steinman extended 


his hand and said "Congratulations, you have the job." I still’ 


_ ee 


— 


Mr. Steinman handed me a pen and pointed to a document 
which he asked me to sign. He said it was a salesman's contract, 
"a mere formality,” and that everybody in the company had to 
sign one. 

At his deposition, Mr. Steinman described in detail the 
high pressure "hicghlichting" tactics used to induce the signing 
of the contract. He went through his sales pitch and this is 
some of what he said: 


"Mel, let's just co over this Agreement. What we 
have here is a Sales Representative Agreement, which 
I don't know if you are faniliar with or not. It is 
a pretty standard Agreement. There are sone things in 
here that I wovld like to coint out to you. If you would 
like to, I would he onlv to heppy to put you into an 
office, let you sit down and go over this from stem 
to stern." At which voint the man usually says "No, 
that's o.k." Then I say, “All right, let me- point 
out a few thines to you. The top part here is just 
as itt says: this Acreement has been mado and entered 
into the 19th @ay of January, 1963, between National 
Chemsearch Corporation and Melvin P. Waldman, hereinafter 
referred to as a ep 7S. Paraqraph 3 pretty well 
outlines just what you are going to be doing, that 


wibien 
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is, the Sales of verious maintenance products, 
Paragraph 4 is kinda imortont, ow let me goa 
little negative here, which I don't like to do, 
but let's be rCalistic. In the event that we terminate 
our relationsain for any reason whatsovover, Mel, 
On your pert or On OUKr part, the representative 
expressly covenants ane 92¢rees that daring the term 
of his eroloyment by the Corpany and for a period 
of 18 nonths, immediately following thea expiration 
Or terrination . - « He will not se11 the same typa 
Of products for anyone cise in the territories listed 
below in the State of New York: Albany, Greene and 
Schoharie Counties. go what that Sinply means is 
that you can GO anyplace else in the world. yoy 
Can go off énywhere whore YOu ere't Selling for 
US, hut not in the assianed territorios. On the 
next page + » and most of these really quite honestly 
are for tha benefit of the Company as YOu can see 
4S you read, it Seys that you won't in anyway either 
for vourse]= e « « there are a4 bunch of co's and 
Gon't's and the next do's and don't's are that you 
Wi1l not Givulce in any wav to anybody any trade 
Secrets, inforrration Or anything along those linec 
* + ¢ Paraqraph g is really important , - « What 
that really treansg quite Simply is that at no time 
do you moonlicht and hold down a second job, Paragraph 
ee « this Agreement Mav be terminated at any 
time by either barty without any notice, Being a 
commission I9b, vou don't have to give us notice 
anda we don'+ have to give you notice." fy believe 
that is about waat I highlichted, 
‘ Let mea explain this to you in qualification 
Of our Agr “ment, we don't Look to bamboozle anybody 
into Signi. this. I have had on eccacion peonle 
who have wanted to teke it home, let their attorneys 
gO Over it with a fine tooth cerh, Basically, it 
is not company POLlicy to dn SO. IZ we are relinguishing 
confidential matters to ; verson, that Person is 
going > be in our Ploy prior to eettina them, 
By the same token the man is not investing any money 
with us and if he Sions that Agreement ang ene day 
later, tyo days later, a wee): Jater, or two weeks 
latex, he Calls us uv and savs tha contract Stinks, 
I don't like it, and r Gon't want to work for vou, 
there is hothing binding, that's the eng Of it, 
There is nothing that Says he hag “to devote his 
life to us , ree 


Seve a ere $*.¢ ee ae aa: ime OSS Senses, ty ese 4. %. 
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A few comments are in order with respect to Mr, Steinman's 


Presentation, First, 2£ never read the contract, Second, ag 


a 


the Court can readily see, Mr. Steinman's rather gli and sff 
hand presentation gave nia no real warning of what r was becoming 
legally bouna to. Third, although r requested the Opportunity 
to have a lawyer read the Contract and advice me as to its 
contents, tho Yeqguest was summarily denied as being "against 
company policy." Fourth, although I strongly requested the 
right to take the contract home with me and think it Over, 
this request Was also Surmarily denied ag being "against company 
policy," 

Par more important than the foregoing, however, there 
are two Material, serious and fraudulent misrepresentations 
contained in Mr, Steinman's "highlighting" of the contract, 
Steinman states that if r leave the company's employ, I am 
only prohibited for 18 months from working in Albany, Greene, 
and Schoharie Counties, <A Simple reading of Paragraph "4" 
of the contract (attached to Plaintiff's Complaint) reveals 
that I was algo Prohibited fron Selling chemicals in "any 
Other territory" and “within the assigned or former assigned 
territory of such Other representative (s) ." Had I beon able 
to consuit an attorney, I would have known that I wags also 
Prohibited fron Selling chemicals any other place in the ontire 
World since the Conipany hag representatives throughout the 
Pa. 
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world. Mr. Steinman did not tell me this. Le told me something 
far different. Secondly, Mr. Steinman's presentation of the 
contract leaves one with the impression, that, if after signing, 
one becones disenchanted and wants to cancel out, the company 

is only too willing to do so without obligation to either 

party. Not so. The minute I signed that contract, I was 
restricting my freedom and my life for the next eighteen months. 


— 


The contract which I signed had no mutuality whatsoever} 


it was unconscionable to the point of being repugnant; and 
it was represented to me to be a "horse of a different color." 


Can justice be se blind and naive that it would enforce such 


' & contract?_ 
| eros 


Thereafter, I was given a salesman's3 "bag" and a pep 
talk. I nover saw nor met Leonard Rosenbaum, who signed the 
contract for the company. I also signed a compensation agreement 
giving me a draw against cormissions of $200.00 per week. 

In Vehithivey 1968 I spent two and one-half days riding 
with Richard Goldich in the Springfield, Mass. area. He sold 

tesa cha 


as, 
the company's products, which, I learned for the first time 
a dca tina ac ta oe aan mest oe eee i aia ce ee NS ES A Ar tics Siecle cee, ea 
were janitorial suppiies, and I watched. Thereafter I rode 


with Harold Segal for two days in the Albany area and later 
with Norman Steinman for two or three days in the Albany area. 
I attended a two-day meeting at La Guardia Airport, New York 


City in late Pebruary which was Supposedly an orientation 


“sold "specialty cheinicals" also, which were in fact janitorial 
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seminar. I learned little or nothing. Other than occasional 


contacts with Mr. Steinman and saies meetings held three tincs 

cach year, this was the extent of my "trceining" by the company. 
(c) Hy Progress with National Chemsearch. According 

to the Plaintiff's zi.gures ( which I have no reason to doubt), 

% made gales of $111,673.00 in 1969 and cormissions of $34,310.00. 

Despite the fact that f£ was making an excellent income from 


tue job, I still wanted to be in a management position with 


the company. Cou.tless times I expressed this desire to He. 
Steinman, my immediate supervisor. In response to these requests, 
I believe, Mr. Steinman assigned me to “train” new salosmen 
who would work in other territories. I accepted these assignments 
and "trained" many new salemen for the company. 

In my territory, Albany, Greene and Schoharie Counties, 


I was the only salesman for National Chemsearch. I soon learned, 


qq Sa: 


an 


however, that Nationazl Chemsearch had a "sister" coimpany called 
SR ee are A RR SEE sao mg a cea a i RR So ea Aan) Thay eof oe ee 


Certified Laboratories and that both divisions of USAchem, 


Seema ee as 
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Inc., the parent company and Plaintiff£_in this action. Certified 
SS ai — — ne a ee wee 


supplies identical in all respects to the entire National 
Chemsearch line of products. Certified had a salesman in 
my territory and he sold identically rriced products in competition 


with me...I was told _by Mr.Steinman-never to_mention to any 


ne, ft 


of.my-customers that Certified.and-National Chemsearch were 


nN) 
5 
’ 
: 
"y 
? 
a] 
> 
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one.and the same .company.., 7 tras poid the 
" ' y oe «is asi Rat ao ,; 
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I Perolsted in My efforts to Obtain a management POSition 
with the company and went over hr. Steinman's head to Hal 
, Kimmel, a Vice President, Pinaliy Nx, Steinman Called me 
to coma to New York City on Yebruary 1, 1970, I met Mr, Kime) 
and Mr, Steinman, = Was told that the company Was going to 


Put a noy $a tedian’ in my y torritory in Adi tion to me, Sher 


Offered me a nosition as Di eteistisia Sales Manager which would 


Jive me | amanay of $200. 00 tio Week, _Sormi ssions on inl Sales - 


as before, a group of salesmen “under ny eupervision and a 


2% Override on the sales o¢ those salesmen whom I Supervised, 


I refused, f Gid not Want another Salesman in my territory, 


Mr. Kimnnel left the room and Mr, Stcinman explained that I 
had better take their offer sinca they were GOing to put in 
the new Salesman regardless Of what xz did, ite Nanded me another 
Contract, ¢ 4g ona fo Distri les Mana er. I read t 

th r Tict Sales man g 4 read { 
briefly and againgt any better Judgment and under intenge 


Pn Ha SS ree Oe 2 
2 
> ° 


“Never, Fro “February 1, 1970 until the Present time did 


National Chemsearch ever pay me my $200.00 Per wee): Salary 
(see District Seales Manager Agxeement attached to the Complaint 


and Steinman Deposition Page ~ ). The Contract was breached 


It took Persistent pressure On my part befora the company 


“greed to hire Salesnan to be placed under my Supervision, 


Finally, this was Cone and r Was paid the 2% Override on their 


Salon at tho end of each year. This amounted to between 


-9— . | 
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$3,000 and $4,000. 

My employment continued with the Company as a District 
Sales Manager and my income increased. I worked hard and 
succeeded in having my territory increased. In 1973 (according 
to the Company's figures) I made $202,626.09 in sales and 
$65,872.00 in cortmnissions and override. In 1674, however, 
certain things happened which convinced me that the company 
was backing out of their agreements with me and was trying 
to pxy me less for more work on my part. —— 

(d) Termination with National Chensearchs 

The company increased its prices on all‘its products 
by an average of 50% during 1974. Although I increased ny 
sales dollar volune slightly, I made fewer sales and each 
sale became more and more difficult because the pioducts were 
of a very high price. 

Throughout iy years with the company, I had “protected 
accounts." A “protected account" is a new account initiated 
by the salesman in which a sale is made at least once in every 
12 month period. So long as one sale was imade Guring the 
period, the account was to he protected in the sense that 
no other company salesman could sell to shat account. What 


I was never told by "tr. Steinman or anyone else in the company 


we 


and what I learned the hard way was thar ‘no account was 
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Protectoad from Salesmen of Certifice 
I met Constant and repeated compe 


"Protected accounts" from Certified Salesnen, 


Were never "Protected," Contrary 


to me. (see Steinman deposition, 


On certain municipal accounts, a 


Customers ~@fused to Pay freight 


Of the Products, The company too}; the po 


to the company's 


da Laboratories, 


Page Je 


Charges foy the shi 


PProximately 


Indeed, 


tition in my territory, on 
My &ccounts 


representations 


Six, the 
Pment 


Sition that f Should 


Pay these Charges end that they Should be deducted fromm my 


comm ssiong, I vYesisted this and under ~ressure, 


agreed to Pay halt of these freight Charge 


Mr, Steinman 


S- I paid the Other 


half, This Sentinued for severa} years, Suddenly in early 


1974, Mx, Steinnen Summarily inforneg 


“Ould no lonce pay half freight 


end of 1974, Steinman Offered to return the 


(see Steinman Deposition, Page 


During the last fey years of 


—— renee — 


I was Given a bonus jin the forn Of a vacation trip 


on these accounts, 


) 


Wetneninieene creer aia: PF tcaone ae OO ine ail 
P, I would be Jtven a cas} allowance, 


nie that the company 


At the 


half-freij ont allowance 


“Y_employment with 


the company, 


a 


The value Of tha trip or Cash Allowance in liey thereof Was 


Cqual to “PProximarely 12 of RY gross 


year, In 1973, My trip wag worth 
higher Sales, m trip was Worth $ 
thig ang Steinman Offered to rein 


Allowance heretofore Mentioned, 


~jJJ]~ 


$2,000.00. 
) 200. 00, 


State the half . 


In 1974, 


*I complaj 


Sales Curing tho Preceding 


on $8,000. oc 


hed ahout 


freight 
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During the last year of my employment, 1974, most of 


the new products introduced by the company carricd a lower 


commission rate than the products I was currently selling. 


All of these factors, coming nearly simultaneously, had 


the curnulative effect of making me very disenchanted with 


the company. Although I was 2arning a substantial incone, 


I was working very hard for it and I felt that the company 


, Was systematically attempting to deprive me of my just rewards. 


phe crowning blow came in January 1975. Mr. Steinman : 


informed me that from that time forward, the company would 


no longer pay me a 2% override on the sales of other salesmen 


under my training. This, along with the $200.00 per week salary 


ET crenata 


which I was never-paid,-was-the-very-heart of the Districn 


Manager Agreement. The final breach was made by the company. 


... 


— 


-_-_——— tes 
There was nothing left to the District Manager Agreement nothing 


but covenants which allegedly restricted me from the only 


form of living which I had known for the last seven years. 


The company, without warning, unilaterally terminated the 


position of District Manager and the benefits and remuneration 


Which went with it. (See Steinman Deposition, page )- 


After painful discussions with my wife, during wojich 


we considered our finances, our five children, and our other 


substantial obligations, I decided to leave the company. 


At the tia I had no idea what other job or omployment I should 


se ¢ oe ° oF Sn + om em mens . ' tater } e* tae qIare arr E26 ¢ 
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Bcck. The economy was bad and Well paying jobs for someone 


> -hectneseneeemesheumeen ~-— - neta 


whose Only experience was in 6elling janitorial Supplics were 


Oo cememeeeneens LL ee ee ise <> <amteme 


difficult to find. I decided thot my only alternatiy> was 
—_—_----—_ - le ee ee ttn 
to attempt to Start my own small janitorial supply business. 


pee 
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I resigned fye1n the commany on February 3, 1975 and filed--— 


a ~sns=n Sate. OF Conducting Bnsineps indoeEiS GaRS-sr na 


! 
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Chem Laboratories on that same date, 


e) T®reparahie liar Dynachem, a business which ig 
barely four months old, is my only livelihood and the only 
B0Urce of Support fox my family, Ninety-nine vercent of 
Dynachem' g Customers are former Customers of mine white Xr 
Was employed by National “hemsearch, Although the Plaintire 
appears to ba magnanimous in asking this Court to enjoin 
m@ only from Selling ny former customers, the Plaintir¢ knows 
full well that such an injunction will effectively put me 
out of business oe; -rely. Ina competitive business such 
ag Janitorial Supplies, an injunction Which cut off my business 
for eve, three weeks Would be fata] ~ the customers will simply 
buy from someone else (National Clemsearch or Certified for 
example). The harm which such an injunction would bring to 
"6 and ny family could aever be vepaire ~ not by a bond, 
not by @anages and not by an apology, 

In the four months of Dynachem's existence, we have made 
total Sales of $33,932.47. During the Same period in 1974, 


for National Chemsearch, my total gales were $73,430.00 My 
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total profit is approximately $16,000.00 - or less than half 
of whut I was making with National Chemsearch, I am not getting 


rich, bit at least I am my own boss and I can trust iryself. 


B. 
LACK OF HAW TO PLAINTIYP 


5S. a) Descrintion of Plaintiff corporation. The only 
way to describe the plaintiff corporation adequately is - 
enormous and extrem“ profitable. Attached hereto and made 
a part hereof and marked Exhibit "7“* is a copy of ti.e Standard 


ane Poor's report on National Chenmsearch. Also atta7-*  reto, 


made a part hereof, and marked Exhibit "C" are extracts from 


the Plaintiff's most recent Annual Report to sharcholders. 


These docunents demonstrate conclusively the viormity of the 
plaintiff. If we project Dynachem's sales on an annual basis 
based on its first quarter sales we find that the annual sales 

of Plaintif£ are approximately 1500 times those of Dynachen. 

It boggles the imagination to conceive of how the existence 

of Dynachem during the pendency of this action will have any 
effect whatsoever on the plaintiff. At the very least, plaintiff 
has the substantial burden of showing this hari or effect 

to this Court, 


b) Plaintiff's Efforts in My Former Territorv. In 


~ ee ee | EB he —— -- +e 


paragraph "15" of Plaintiff's Moving affidavit on thin notion, 
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it is all. 


ad that Plaintiff has hired two new salesmen 

to replace me in my former territory and that between 

them they ha@ sales of only $1297.90 in a one menth paxiod 
of time. This paragraph is so dis orted, misleading and 
untrue that it calls for substantial rebuttal: 


1) Salesman Ed Fawcett one of my two replacernents 
was hixyed on Merch 10, 1975. In the month of 
March 1975, he made sales of $1,181.00. MThe 
next month, April 1975, he had sales of 


hired on Ifarch 24, 1975 (seven days before the 

end of the time period set forth in raragraph 
"15"). In the month of March he, not surprisincly, 
had only $116.00 in sales. In Avril, however, 

he had s-'es of $4192.00. (The sales records of 
Fawcett aid Waddincton for these periods are 
attached her: and marked Exhibits "D" and "Zz" 
respectively). 


3) Plaintiff conveniently forgot to mention that 
during this sare period of time plaintiff's 
"telephone division" was busy phoning my best 
custorers and making sales over the phone. 
Between March 10, 1975 and March 19, 1975, by 
the plaintiff£'s own records (attached hereto as 
Exhibit "F") the “telephone division" made 
$1440.00 in sales. Upon information and belic£, 
an additional $1000.00 of sales were also made 
to Greendell Packing Cormmany and Cobleskill 
College, by the telephone division. 


4) During this same period of time salesman Wilcove 
(nomally workine in an adjoining territory) had 
Sales of $800.00 in my forner territory at the 
very Winimwna. Despite our request at the 
Geposition, plaintiff did not produce salesman 
} Milcove's sales records. for- 1975. I am informed 
tibiseleeece «s and believe, furthermore, that salesman Wilcove 
‘ har stated that March 1975 was his highest sales 


WP. Qeiscon re EE! SIM optical da Aubetegee aie re ay tte 


$4,808.00 
2) Salesman Waddington, my other replacement, was 


ronth in his six years with the connpany. 
I belicve many of these new sales were made ! 
in my former territory end they are not included 
in plaintiff's paragraph "15", 


If the forcgoing figures (1,2,3 and 4 ebove) are 

added tovether, the sales figure mentioned in 

plaintiff's paragraph "15" shovld be aiiendod 

from $1297.06 to the rore realistic amount of 

$12,240.00. Whis compares with $38,204.00 in 

Salcs which I made for the company in the 

Bame period last year. I an sure the plaintiff 

Will complain bitterly thet this Ccecrease of " 
$25,965.00 is due entirely to my competition 

from Dynachem. Not SO, @8 will be shown 

in the following analysis. 


c) Why Did 


_— + 


Plaintiff's Seles Decrease? No damages flow 


Se tht nee 


to plaintiff merely becuase I left the 


employ of Nationai Chemsear‘ch. 


Even under their unfair and uncousciouable contracts, I 


had the freedom to terminate my employment. Certainly if I 


had died, 


retired or moved away, plaintiff would still have 


had to hire a replacement or replacements and certainly these 


new men would take time to become experienced and familiar 


with the territory and certainly their sales would not measure 


up to those of an experienced salesnan. None of this, however, 


yei?4s one cent of damages to the plaintiff. Plaintiff could 


be damaged only if my allegedly illegal competition caused 


a substantial and provable diminution in its sales. 


In xesponse to our notice of depesition in this case, the 


plaintife has produced daily 


Ro hee 7’ 


One of ty replacements,- for the month 


$s Ga 334% 


Ed Faweett, 


,* 


~- 
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of April 1975. (The sheets of salesman Waddington were also 
demanded and as yet, have not beon produced). These Fawcett 
sheets are fascinating. But even nore revealing and more 
conclusive are 18 separate index cards which were attached 

to certain of these sales analysis sheets. These cards analyze 
59 instances in tid oh this salesman could not make a sale. 

The cards give the reasons why the sale was not made. All 

of these cards are roproduced and attached hereto as Exhibit 


“G", We have tabulated the reasons given by customers for 


not buying the National Chemsearch products: 


REASON Wo. of Customers .civing -his response 
Products too exvensive 17 
Overstoched 15 
Satisfied with current product 13 
business slow 4 
miscellaneous 9 
Dynachen Cormmetition 2 


In one instance out of 59, was my competition mentioned 


as being the reason a sale was not made. These cards are 


vitally important. They are candid comments mace by the 

man actually in the field talking with the customers. They 

are not wild suppositions by company executives or attorneys 

made in the course of preparation for this litigation. 
During this same time period (April 1975), this game 

salesman (Fawcett) made a total of .240 calls or-sales visits. 


Ha made 31 sales. In the 209 instances where he did not 


at eae 
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mae a sale, there vere 151 instances where the customer 
wep out or not avasileblo to the salesmen. Tho salesmen only 
sot to talk to che owmer or other purchasing agent in 39 
énetances and he made 31 pales or 35% of those he actually 
had an epportunity to gelle In only one instance in thes 
240 cals war wy nome or thet of Dynachen mentioned as the 
reuson the sale was not conaunatod. 

Tha Loreqoing iu clear and conclusive. The axistenca 
of Dynacham end its gales had no measurable e@ffect wiatever 
upon the plaiatift's sales. Wo danace has been cone to plaintit? 
and it suct follow, therefore, that no damage vill be done 
in the future to plainciff. Tf there is no provable expectancy 
of substantial future damaga, a prelininary injunction cannot 
be granted. 

C. 
Defendant WALL Succeet On mie Merits 


Md th cath do ae on en TE crema ~ 


6. a) The Pacts Yavor Nofenennt. whe foregoing facts 


lak LIES LE LOLS AO OD 


clearly dcnonstrate and load to an overwnelming conclusion = 
upon ea trial of this case, J phould prevail. The reasons 


for this conelusion cen be ouryztarized as Zollowa: 


1) The contracts wpon which plaintiff?’ sues are 
unseesonalble, unconsesonebie and lack any forn of 
mutuality. ; 


o 
2) Duress and fraudulent risrepresentation were employed 
by plaintiff in obtaining mgr signature upen both 


~10~ 


157a 


contracts. 


3) Plaintiff cancelled the Sales Representative agreement 
in February 1970 and it ceased to exist or be binding. 


4) Plaintiff breached the District Managers Agreenent 
from the very outset by never paying me ny $200.00 
pex week salary. 


5) Plaintiff ‘unilaterally terminated the District Managers 
Agreement in January 1975 and withdrew the remaining 
considexetion for that agreement by cancelling the 
2% override. 


6) Plaintiff has sustained no damage whatsoever by virtue 
competition by Dynachen. Plaintiffs own replacement 
salesman states candidly and in writing that only 
one sale out of 240 attempts was lost becuase of 
Dynachem competition. 


7) Plaintiff will sustain no damage in the future by 
virtue of Dynachem competition. 


At a trial on the merits plaintiff will receive no award 
of damages nor will it receive a permanent injunction. 

b) The Law Favors Def ndant. An affidavit is not a proper 
place to argue law, but I am informed by my counsel that 
USAchen, Inc. v. Goldstcin (U.S. Cir. Ct. of Ap., 2nd Cir, 1974) 
and other cases cited in our brief demonstrate that Plaintiff 
has a slim chance at best in succeeding on the merits of this 


case. 
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I am informed that the law and courts look with disfavor 
unon contracts which have as their primary concern the restraint 
of business competition. If Dynachem is preliminarily restrained 
from Going business, competition will not only be restrained, 
but it will be permanently climinated. Public policy frowns 
on such a result. 

I need not burden the Court wit! discourse on the ills 
of our present economy and cn the frightening state of unemployment 
in our country at this time. I state unequivocally, however, 


that if a preliminary injunction is granted I will join the 


rani:s of the unemployed. “hile the plaintiff might applaud 


this result, I cannot believe that a Court would consciously 
and gratuitously order it. 
WHEREFORE, Devonent respectfully requests an order of 
| this Court denying plaintiff's motion for a preliminary injunctio: 
in all respects, together with such other, further and different 
relief as to this Court seems just and proper. 


, V3 74 aie age © ite 


Melvin R. Waldman 


Sworn to before me . 
4b 
this 5/ day os Hin, 1975. 
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Exhibit "A" reproduced as Zxhibit #1 annexed to Affidavit 
in Support.of Motion by Michael G, Breslin, dated June 2, 
1975 on page 129a of this Appendix. 
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Sales for the rine months ended January 
33, 1975, were vp 32% from those cf the 
corresponsing yoar 


provement reflec rong cemind, selling 

ice incresscs, wire tinn Of now prextuct 
; ' 

formulations, ad on expanded sales force. 


Raw materials shortoces eased sign: icantly 
during the sccund quarter, cnding by the 
Clos: of the portot. A reduced rate ofzrowth 


in the third quart pri d tiie 
Vousually strong port year- 
aver period. Margins nine 
tained, as hipier raw mate mn Cther 
cots were cliset by the s : 2¢ boosts 


aid operating ciisciens 
advanced 21.4%. 
tus 49.2%, net 
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Quarter; 1975-5 IGTS-4 1972-3 1671-2 
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STARUARD [LYSE 


$ Po preestrae while oven 


Poica fects. 4°75 Dividend Yield 


41'2 $0.28 70.7% 


vuning chemicals, sunitetion and turf Menage 


“intr atte emica., Cad numerous ether cheericul soecistics, An cute 
‘ “hes betn ochisved throves's the speciahzed mautuce cf the predod 
“sucd meri. jeroniration, Vehilo further orowsth is ia prowrnect, 
“ores could be subject to downzide conmections Gnd invesions should b? 


PROSPECTS 
NeorTerm—Ealen for the fiscal year to 
April 39, 1975, are placed alout 274, above 


the $i millon ef the preceding yecr. 
Eearnions should enero dmate 5).48 a thare, 


comp.red with $1.16, 

Another bales gein i323 anticipated for 
1975-6, The iinprovement would primariy 
reflvct greater market poretration of new 
an expriied rales fores. Hither 
Belling prices will be somewhat of 2 f2ctor 
in the first half, 


prodacts an 


$0.C7 quartesby. 
tony Tesrm—Despite intensi 
tion ‘ 


cially chiimicsis and .aceres 


policies, sliculd loster contuwed grown. . 


RECENT DEVELOPHENTS 


A wew $3.5 million henadeusrters buildtag 
‘ 6 


has been com 7 new Offices have 
enabled NCH to consolizate | yercent 
and staff operations, 

Capital expenditures for 1974-5 are eati- 
mated at approximately $5 million, and a 
similor level ts anticinrte for 1475-6, Cane 


struction projects are wrler way In Ia- 
Gi2nzpolis,.Philadelphia and the Dallas area. 


DIVIDEND DATA 
Payments in the past 1% veoatha were: 
Amt of Cote fe deed S'e:b of Povinca 
O.d $ Orel Vote Fecurd Dorr 
Huy GO May 24 May 31 Jun 
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NATIONAL CHEMSPFACCIL Conran aAgtions 


' 
through direct scliciiction, Customers uuni- 
ber about 259.600. ° 

Cesh dividends, paid sinee 1954 
21% of earrings in the five yer 
1973-4 

Employees: 4,014. SnarchoWers: 1,014. 
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tne Am oe mown 
73 - OP OR yy , ST ' ee 
“ivi2--  WoyG)”~— A x 623 pas 
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tie ser Toto leony hy 
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1973-- 7721 4 en v0. 18 se 2908. SS a ED OS cr 5 63 
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1971-- 1303 145 1282 731 17.5? 37.18 9.27 2794 42.1 0.5 3338 
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"(900-- 056~—~« $75) 1262 73 v0 61 12.74 39-1 “<_< te 
1968-- “76 Oa? Sat $17 10 $4 2144 $55 5 e¢ 34-1 ow 1e 
196? - See 3e? Po, a a 1203 —s4 9? ek 3. en. ee ee 
1964-- $7) tz 79? 30 615 12:32 dvs 6 38 yI-1 y so wi 
1965 3”) wee? 746 218 43 e7s 26% #10 33-5 cle 07s 
1964-- 728 06 7%? 131 337 765 773 54? 34-1 033 060 
'D5te for 173 es 01.5 naly reperte? Cuta for esch yt. prerto 1973 os tub en from whseqvent yes Anwol Peport, inch PEI 
WMAy. Co. eft. 1947 MAfes ety nest com b cl Bas peorte W972. fad; lorsecep. wm 1764-5 & 2for tl spits 
Dec, 19/3, thor, 1Y7VL Avy. L907 tbe spec. chge cf L002 Osh in 1971 “Cel. yrs 
fundamental Positior sontware processing ancl services, and weld- 
National Chemseareh dy ing: ies tut EGuip:nent. 
pris Wy fort.ulaie n Sales are made Ly company saleynecple 


about 309 che 
ucts are for 

Bales), sanits acer 
mainterance, 4 correo: 
trol, cor iructiun, welestrial water + 
ment and incusirial ond 
and miscellaneous pur 
of sales were foreim, 2:.¢ 34.6% of ret in- 
come was derived from foreign Orerations. 


>: emment { 


, totaled 
$ through 


Cleaning chemicals conssot cf detergents, Finonces 
degreasers, soaps and abrasives employed Capitalization as of October 31, 1974, wos 
to clean engines and miturs, remowe tar 1.2% lony-term debt, 0.6) minority interes*, 
from machinery, Clean protiag presses, and 95.¢%6 equity. 
wash dishes and wartous Other uses. Sam- All 2,016,407 shares of the class DB corm. 
tation and turf management chemicals in- mon stock were Converted intoco: en stoc’s 
CluGe insecticides, permucites, chemicals on a suare-for-share bonis on May 3, 1672, 


for staphylococcus comtrol and suryical The cla Lb shares did not receive any divi- 

soaps. deids; hence, total dividend payineits roje 
Mainter.z EBON Be Mist sharjpey os Lie-3. 

paints and 


a, divi bsording agen ; lnvectories of raw inaterials, sales sup- 
celaneous chitimical specialties are coniants, plies, ant purchased finished foods are 
fucd Of) shditive fauric softeners, and stated al a mioving averan’ Cust which ape 


epecialty lubricants, PrOXiAIMES Cost On a LTEO basis deed a3 tot 


Raw mwrterisis are purchased from 2f m excess Of market. Doving 1975-4, rae 
Jeast 209 suzy liers. These vitins are mowvtly materials stocks were increased a hedite 
raw chemiculs, bet also inelece steel i) avainsat rising proces and localised shortares. 
plastic cowdainers, sDhemorr, sprayers, Those wousually high saventury Jevels have 
Noor machines, ard alee fished cheimsead 


3 fine. bo on reduced, 
products, In 1973-4, sume of these raw mote. 


rials were is short sep me scsormu. : . 


dation Of certun pe Sivee then, 


however, the shortates have ended, CAPITALITATION 
NCI is also cagaret potnarhctiunt replace- LONG TEMS DET: Est 29. 
ment Limenerr wu the faatitessnaee MINORITY oNTCREST: & boa, 


industry, rey Paris to tte COM 
Gustry and the trade, Comp .ter 


+ate 


ON HTCK bi,vvd, CIS rhs. ($1 par); 
Row oT, owned! by Ure Lavy family. 
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1n GROSS CiLLINGS 22650 22972 
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12 NET NILLINGS 22602 20924 
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IN THE UNITED STATES DISTRICT COURT | 
FOR THE NoMmuinern DISTRICT OF NEW YORK . 
ALBANY DIVISION 44%. 2 
' 
~ 3 d 
; 
aly rs, eget ee hr aeecteseey | 


Civil Action No, 
75-CV-170 


SAchei anc.» a. Te 


Corporation, 


in Opposition to 
Plaintiff's Motion 
for a Preliminary 
Injunction 


) 
) 
) 
Plaintiff, ) Attorney's Affidayit 
) 
-against- ) 
) 


Le a ee eae 


MELVIN R. WALDMAN and MELVIN 


R. WALDMAN G/b/a DYNACHEM, 


Defendant. 


— ee 


STATE OF NEW "ORK: ; 
‘ S ° ; 
: WO. s } 
COUNTY OF ALBANY : 
! 
BARRY R. FP SCHER, being duly sworn, deposes and 
says: 
1. He is a member ot O'Connell and Aronowitz, } Ay iA 
| the attorneys for De fendant, Melvin R. Waldman, and as 
uch, he is fully familia; with the facts and circuns ( 
of this case, 
2. He makes this iffidavit in Opposition to 
Plaintiff's motion for a Prelimin iry Injunction, 
3. This Affidavit will concern itself solely with { 
| i 
i ? . cs = : ap ; | 
an analysis of the contract upon which Plaintiff sues in | 
{ 


(Sis as to how this contract 
liffers Significantly and markediy from the contract involved 


Achem Ine. y. Goldstein. 


A 


4. In the instant action, Plaintiff ap 


Suing upon two (2) separate ana distinct coi.*racts. One, 


‘ 


a "Sales Representative's Agreement" was executed on 
January 19, 1968. The other, a "District Sales Manager's 
Agreement" was executed on February 1, 1970. Defendant, 


Waldman, was init ially hired by Plaintiff as a Salesman 


‘ 
e., ' 


183, 


and this relationship continued up to February 1, 1970. 


On that date, Plaintiff terminated the ¢ 


Agreement and entered into a new agreement, 


ales Representative's 


the District 


Manager’s Agreement. As is argued extensi vely in our 


accompaning Brief, the Sales Representative Ac reement was 
fs , 


rescinded and canceled on February 1, 1970. 


the only contract in force between Plaintiff and 


Therefore, 


on February 3, 1975, the date of Defendant's termip tion 


of employment, was the District Sales Manager's Agreement, 


5S. Plaintiff itself considered Mr. Waldman's 


20Sition significantly changed by the execution of the new 
E J y j Y 


District Manager's Agreement. Plaintiff was no longer 
3 os 


a saleman. He was now a District Manager. Attach 


d here- 


to and made a part hereof and marked Exhibit "A" are 


commission statements. One, dated January 31, 1970, is 


last commission statement for Defend: -t 


other, dated February 28, 1970, is the 


Manager's Report. 


6. The District Sales Manager's 
J 


by Mr. Waldman, is attacted hereto as Exhibit 


To aid the Court in its analysis, we at 


and mark Exhibit "B" a photocopy of the 


in the Goldstein case. “he Court should 


contract 


Agreement 


ors 


ach hereto 


have littl 


sued 


ea 


signed 


in seeing that these are entirely and totally different 


contracts, containing vastly different provisions; 


7. The following are very significant differences 


between the Goldstein contract and the District Manager's 


upon 


trouble 


| 
| 


re 


LS‘ta 


Contract which Melvin Waldman signed: 

(a) The Goldstein Contract speaks of payment 
to the salesmen on a cornvaission basis. Par graph 1 of 
the Waldman Contract speaks of a weekly salary of Two 


Hundred and 00/100 ($200.00) Dollars per week. 


gt a Or enn Nae 


(b) The Goldstein Contract in paragraph 1 
allows the contract to be amended from time to time by the 


company. The Waldman Contract allows for no such amend~ 


ment on the part of the company. { 
i } 
(c) The Goldstein Contract specifically { 
’ ; 
allows, at the end of paragraph 1, the company to have 
} 
the right to do business in the assigned territory under f 
various trade names and to have other r ‘presentatives in 
; 
the territory to sell and solicit. The Waldman Contract 
j 
on he other hand, does not at any place allow the company 
to do business under other trade names nor does it allow 
other representatives in the assigned territory. In the ; i 
i 
instant case this is highly significant, because one of } 
the many eaches of tt! Waldman Contract made by Plaintifi j 


was that Plaintiff -llowed salesmen from Certified 


Laboratories to come into Waldman's assigned tery itory ' 
} 

and to sell in vompetition with Waldman. Under the | 
i 

Goldstein Contract this would have been permissible. ' 
Under the Waldman Contract it was clearly not permij.ssible. ‘ 
; 

{ 

nit ny ° . o . ~~ . ‘ 

(d) (he Goldstein Contract in paragraph "7" j 


thereof, provides that upon the salesman's termination 


no commission shall be due on orders secured by him but 


‘the negative covenants 


a ) <&- 
*8oa 


not shipped. ‘There is no such provision in the Waldman 


Contract. 


(e) There are numerous other distinctions 


between the two (2) contracts. They are not even contracts 


the same type of job, on being a manager and the other 


being a 


Salesman. 


8. The foregoing analysis Clearly indicates 


that much of the reasoning of the Circuit Court of 


Appeals in the Goldstein case 


the 


is not applicable to 


instant case, since the contracts involved are vastly 


different. Furthermore, as been amply demonstrated 


in Defendant Waidman'’'s to the 


Affidavit in Opposition 


~~ 
a] 
- 
~ 
~ 
ct 
rh 
rh 
Q 
b= 


Motion, -tted serious, irreparable and 


significant breaches of the District M. nager's Agreem 


all of which relieved Defendant Waldman from any 


rrnane » . ~ 3 3 +e — a _— +a \ Lo - 
corresponding obligation on his part to be 


bound by 
contained in 


Agreement. Even the covenants contained in 


Manager's Agreement are signi ficantly different from 


those contained in the Goldstein Agreement. They are also 


significantly different from the covenants contained 


in Defendant Waldman's original, but rescinded, 


Sales 
Representative's Agreement. 


9. In conclusion, there are two (2) 


Significant 
reasons why the Court should deny Plaintiff's Motion 
for a Preliminary Injunction and should depart from 


the 


reasoning employed by the Second Circuit Court of Appeals 


The contracts are vastly different 


for 


| 
| 


Sc se «tte 


id th 
r ied } } { 
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se at 


iba 


bar was 
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stitution of this 


requests an 


in all respects Plaintiff's 
junction, together with such 
t relief as to this Court 
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a een an er cena 
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SD ee eke eee 
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PLUS= SALES THIS 4oNTH 12,957.00 [in \- ae ae 
~.LESS= GROSS BILLING THIS HONTH 7 1309.35- 
~ ESTIMATE OF GROERS STILL PENDING ORT es, 756. 
ACTUAL AUDIT COUNT OF PENDING ORDERS 
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(hercinafter referred to as “Company”), and Howard Alan Coldstein 


(hereinafter referred to as “Representative”) : 


WITNESSETH: 
In consideration of One Dollar ($1.00) and other good and valuable considerations in hand paid by 


Comper to Representative, the employment of Representative upgn the terms anu provisiuns herein 
, 


set forth, the mutual covenants and agreements herein contained and each act done pursuant hereto 
by either of the parties, it is covenanted und agreed 23 follows: 

}. Company hereby employs Representative, subject to the conditions hercina‘ter set forth, as a 
sales representative on @ commission basis in the territory specified in Paragray': 4-or such other 
territory (ies) as Company in its discretion may from time to time assign to Representative (such 
territory being hereafter referred to as the “assigned te ritory”). The Commissions to be paid to 
Representative shall be in accordance with the Commission Schedule and Commission Rules and Regula- 
tions of the Company <: amended by the Company from time to time. Company may reriodically advance 
to Representative against Commissions earned and commissions to be earned amounts established by the 
Company from time to time. The Company shall have the right to do business in the assigned territory 
pnder various trade names. The Company reserves the right to employ other Representatives to solicit 


_and sell in the assigned territory. 


: 2. Representative accepts said employment, and it is agreed that the duties of the Representative 
shall be such as are from time te time assigned to him by the president, any vice president, secretary, 


-treasurer, sales manager, sales trainer, or office manager of Company. 


3." It is expressly recognized and acknowledged by Representative that Compnny and its affiliated 
and associated Companies are engaged in the manufacture, distribution and sale of cisinfectants, soaps, 
detergen{s, cleaners, insecticides, chemical specialties, paints, water treatments, tnaintenance chem- 
feals, adhesives, glues, paper products for industry and institutions, degreasing and sanitary supply and 
floor maintenance materials and equipment and related products, in substantially all of the states in the 
continental limits of the United States, including the assigned territory. It is expr-ssly recognized and 
acknowledged by Representative that (1) Company has devcluyed and established a valuable and exten- 
sive trade of its products; (ii) its business connections and customers have been established and main- 


+ tained at great expense and are of rreat value to it; (iii) that Representative desires employment by 
. Company and by virtue of suc employment Representative will become familiar «nd possessed of the 


manner, methods and secrets and confidential information pertaining to such business, including without 


 fimitation; sales volume and strategy, number and location of sules representatives, znd names and lists 


of Company's customers and clientele; (iv) by virtue of such employment Represzntative will become 
personally acquainted with the customers and irade of Company in the assi-ned territory; and 
-(v) Company will suffer great loss and damage if, during Representative’s employment by Company 
or at any time subsequent to the termination of such employment, Representative should (a) for him- 
self or on behalf of any other person(s), firm(s), partnership(s) or corporation(s) v2ll, ofer for sale or 
solicit the sale of disinfectants, soaps, deterrents, chemical specialties, paints, water treatments, main- 
tenance chemicals, cleaners, insecticides, achesives, glues, paper products for industry and institu- 
tions, degreasinz, sanitary supply and floor rnaintenance materials and equipment in the assigned ter- 
ritory or (b) engage in or enter the employment of or ct as a sales isrent or broke; for the products of 
or as an advisor or consultant to any person(s), firm(s), partnership(s), or corpora’: m(s) engaged in or 
about to be engawed in the manufacture, distribution or sale of disinfectants, soaps, detergents, chem- 
ical specialties, paints, water treatments, maintenance chemicals, cleanses, insectic:.s, adhesives, glues, 
paper products for industry and institutions, devreasiny, sanitary sup;ly and flocr maintenance mate- 
rials and equipment business in the assigned territory. Representative further ree>,:nizes and acknowl- 
edges that (i) it will be difficult, if rot impossible to compute the amount of such lo » or damages, (ii) by 
reason of Representutive’s financial circumstances Representative cannot respor. ! in damages in an 
action at law to compensate Company for such loss or damages, and’ (iii) Company, : ccordingly, is with- 
out adequate Iegal remedy in the event Representative violates any of the cov nants cqntained in 
Paragraphs 4 and 5. Representative acknowled7ts that the covenants and condition. of this Agreement 
are reasonable and necessary for the protection of the Company's business. 

4. Representative expressly covenants and agrees that during the term o* his employment by 
Company and for a period of eighteen (1S) months immediately following ti» expiration or ter- 
mination of such employment for any reason including, without limitation, te::1ination by mutual 
agreement, (i) he will not at any time for himself or on behalf of any other per a(s), firr(s), part- 
rership(s), or corporation(s), sell, offer for sale, or solicit the sale of disinfectar”, soaps, detergents, 
elraners, chemical specialties, paints, water treatments, maintenance che micals, i: -eticides, adhesives, 
glues, paper products for industry and institutions, Cegreaguist and sanitary sug: .y and foor mainte- 
nance materials aod equipment within the assigned territory, viz: 


Tp tp * 


3, between NATIONAL CHEMSEARCH CORPORAT™ON OF NEW YORX , Tenas varperation” 


gg o 


A. The following counties in the State of New Yor':: Steuben, Yates 
and Ontario plus the following munic ipalities in Monroe County, 


New York: Honeoye Falls, Rush, Mendon, Henric:ta, Pittsford, 


Ridgeland and Rochester. 267 
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and (ii) he wil} not in any way, directly or indirectly, for himself or on behalf of or in conjunction with 
say other Person(s), Partnership(n), firm(s) or corporation(s), Solicit, divert, take away or attempt 
ae located within Said assigned territory. Representative further covenants and ogrees that he will not 


Sgent or broker for the roducts of or as an advisor or consultant to any person(s), firm(s), Partner- 
ship(s) or Corporation (s engoxed in or about to become enyared in the manufact ire, distribution or 

disinfectants, Soaps, detergents, cleaners, insecticides, chemical] Specialties, paints, water treat. 
ments, maintenance chemicals, adhesives, flues, paper Products for industry and institutions, degreasing 


] 


or maintenance materials and equipment within the assigned territory. In the 


it is agreed that the term of each Such covenant so violated shall be automatically extended for a period 
of eighteen (18) months from the date on which Representative permanently ceases Such violation or 
& period of cighteen (18) months from the dute of the entry by a Court of competent Jurisdiction of 

r. 


afi order or judgment enforcing such covenant(s), whichever Period is jate 
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6 Representative Shall not at any time, either during his employment or after the termination of 
» Buch employment, divulge to others or use for his owk- benefit any confidential information obtained 


- ar 


during the course of his employment by Company relating to sales, formulae, Processes, methods, 
machines, manufactures, compositions, ideas, improvements or invention belonging to or relating to 
ae the affairs of Company, its Subsidiaries, affiliates, successors Or associated companies, 
“Ps 7. It is agreed that if Rerresentative’s employment by Company is terminated for any reason, 
»' nO commissions shal] be due or payable to Representative on orders secured by him but not shipped 
¥ 8 of the effective date of such termination. 


> 


&. Representative agrees during the term of said employment that he will devote his entire time 
and attention exclusively to the business and interests of the Company and that he will Perform to the 
entire satisfaction of the Company, such duties as may be assigned to him and that he will do his 

to further enhance and develop the business interests and welfare of the Company. 


9%. This seeement shall be effective Upon execution and may be terminated at any time by either 
ut no ve 
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ment furnish additional sales aids. It jg understood and agreed that all such Property so furnisned 
ntative is and will remain the Property of Company. Representative recognizes and agrees that 
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\ or other Preporty should fal! into the hands of unauthorized Persons; 
that failure to return same in the event of the termination of his employment will Cause great joss a-.j 
e to the Company; that such loss and damage is difficult, if not impossible to compute. Accord. 
ingly, in the event Representative's employment is terminated for any reason, or no reason, Repres.n- 
tive agrees to return all such Property to Company at its main office, freight collect, and that in the 
event he fa.)s or refuses for any reason, or no reason, to so return Said sales aids and other y operty 
mpany, as herein agreed to he wilj Pay to Company at its principa) office the sum of $5.0.00 as 

ted damayes and not asa penalty for breach of terms and Provisions of this Paragraph. 


11. This contract shall be construed under and foverned by the laws of the STATE OF TEXAS. 


12. The Provisions of this contract shall be fully applicable whether Representative is employed 
by Company, or by any of its Subsidiaries, afiliates, Successors or associated companies, it being undere 
} stood and apres; that this Agreement may be 285igned without notice at any time and from time ty 
ue" time by Company to or by any of its Subsidiaries, affiliates, successors Or Associated companies, In the 
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event of such an assignment, any such Company to \ hich the Agreement is assigned shall automatically 
be substituted for the Company executing thig Agreement for all intents and Purposes and to the same 
extent as if such ussignee were the Company executing this Agreement. 


es IN WITNESS WHEREOF, Representative has herewith affixed his hand and seal and Company 
has caused this Agreement to be executey by a duly Buthorized officer, all the day and year first above 
mentioned. : i 

h r, F 

fs: NATIONAL SHEMSEARCH CORPORATION OF NEW YORK 
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EXHIBIT "C" Waldman's District Sales Manager's Agreement 
is reproduced as Exhibit "C" attached to the Complaint 
on page 24a of this Appendix. 
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IN THE UNITED STATES DIST 
FOR THE NORTHERN DISTRICT 
ALBANY DIVISION 
USAchem, INC., a Texas Corporation, 
Plaintiff 
~against- 


MELVIN R. WALDMAN and MELVIN R. 
WALDMAN d/b/a DYNACIIEM, 


Defendants. 


STATE OF TEXAS ) 


COUNTY OF DALLAS?) 


NEAL E. YOUNG, being first duly sworn, 

1. That he is an attorney and member 
of the United States District Court for the 
the Second Ci.cuit Court of Appeals for the 
with the firm of Tobolowsky & Schlinger, one 


Plaintiff herein. 


RICT COURT 
OF NEW YORK 


CIVIL ACTION 
NO. 75-CV-170 


SUPPLEMENTARY AFFIDAVIT 


IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 


says: 

in good standing of the Bar 
Northern District of Texas, 
United States, and associated 


of the counsel of record for 


2. That as one of the counsel of record in this cause, I have had 


occasion to examine and compare ceitain addi 


this cause including the following: 


tional records produced in 


a) The daily sales acti,.ty reports of David Waddington 
and Edward Faweett, the two salesmen hired by Plainriff 


to replace Defen. n: Waldman; 


b) Copies of invoices produced by Def 


endant Waldman 


including all paid invoices aid all account receiveable 
invoices which purport to show #1l the sales made by 


Defendant Waldman of chemical spec 
February 3, 1975 up through May 27 


ialcy products from 
> sero 


eee = 
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c) The customer list of Plaintiff which includes all of 
the customers that Defendant Waldman solicited and 
sold on behalf of Plaintiff during his employment 
with Plaintiff. 


That after having compared and examined these records and oe having 
examined certain representations and conclusions made about these records 
by Mr. Waldman in his Affidavit, I have been able to determine that Mr. 
Waldman has misrepresented what those records show in the following 
res»ects: 


a) Waldman represents that an analysis of the comments 
on Fawcett's daily analysis sheets reveals that 
Plaintiff lost only one sale as a result of ’ 
competition from Defendant Waldman; 

b) That I found Mr. Waldman's conclusion to be wholly 
inaccurate in that a careful analysis of the daily 
analysis sheets showed that Fawcett made 52 solici- 
tations of accounts that Waldman had sold pre- 
viously on behalf of Plaintiff, that Fawcett made 
14 sales to these accounts; then comparing these 
accounts to Waldman's invoices, I determined that 
Waldman made 66 different sales to these same 
accounts; 


c) That additionally I was able to determine that in x 
the instance of 25. of the 52 accounts, Waldman had ' 
been in to see that account and made a sale to that 
account just ahead of or prior to Fawcett soliciting 
that account and ‘hat as to 12 of those accounts, 

Fawcett was told that they already were well stocked 
or were too busy to see him; 


d) That one acer nt, Stanford Central Schools, told 
Fawcett on Mc <h 25 that it only bought by tid but 
thereafter bought on direct invoice from Waldman on 
April 10 and on May 21; 


e) That the total volume of sales by Fawcett to customers 
formerly sold by Waldman on behalf of Plaintiff was 
$3,883.66; . 


f) That the total volume of sales by Waldman since his 
date of termination to these same accounts is $13,102.35. 


3. That I have additionally undertaken to make the same compirison 
of Waddington's records and have determined the following: 


a) That Waddington made 40 solicitations on accounts 
formerly sold by Waldman on behalf of Plaintiff; 


b) That Waddington was able to make a total of 10 
sales to these accounts formerly sold by Waldman 
on behalf of Plaintiff totaling $1,340.65; 


c) That as to these same accounts, Waldman made a total 
of 28 sales; 


d) That as to 11 of the 40 accounts, Waldman had made 
a sale prior to or just ahead of Waddington calling 
upoa that account and was told in 4 instances that 
they were either well stocked or too busy to see him 
and in one instance that they had just bought from 
Waldman; 

e) That Waldman's sales to these accounts total $7,130.85. 

4. That during the same period of time that Defendant Waldman was 
making $32,334.95 in sales to the customers he formerly sold on behalf of 
Plaintiff, Plaintiff has been able to achieve only $7,464.25 in sales to 
these same customers. This hardly comports with Defendant Waldman's con- 
clusion that Plaintiff lost only two sales during this entire period of 
time as a result of competition from Waldman. 

5. That Waldman's analysis lacks credibility is obvious because he 
makes the fatal error of lumping together all solicitations by Plaintiff's 
wew salesmen whether they are new accounts or accounts not ever sold, 
solicited or serviced by Walcman on behalf of Plaintiff. The only 
accounts that are pertinent to analy7c ara those accounts which were 
‘formerly sold by Waldman on behalé of Plaintiff. ,It is only as to these 
accou its tuat Plaintiff seek the protection of an injunction and it is 


as to these accounts that Walcman's competition has been so devastating. 


6. That Defendant Waldman has additionally attempted to mislead 
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the Court by taking comments made on the dentine kept in the ordinary 
course of business by salesmen to communicate his sales activities to 
his sales managers out of context and imply that it was done in connection 
with this law suit. As can be seen from the previous analysis, Waldman's 


characterizations could not be further from the truth. 


y Le 


SUBSCRIBED AND SWORN TO BEFORE ME this“ ’..” dxy of June, 1975. 


Further Affiant saith not. 
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NOTARY PUBLIC, DALIAS COUNTY, TEXAS 


A _- 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVISION 


a 


USAchem, INC., a Texas coporation, Civil Action 
No. 75-CV-170 
Plaintiff, 
SUPPLEMENTAL AFFIDAVIT 
IN SUPPORT OF MOTION FOR 
-against- PRELIMINARY INJUNCTION 


Melvin R. Waldman and Melvin R. 
Waldman d/b/a DynaChem, 


Defendants. ? 


STATE OF NEW YORK: 
COUNTY OF : 28.: 


NORMAN STEINMAN, being first duly sworn, says: 
1. This affidavit is given to supplement 
the previous :ffidavit which I signed and was filed 
in this cause on June 2, i975. 
2. In Mr. Waldman's affidavit he refers 
at great length to his job application and my 
failure to be candid with him concerning his employment, 
what the job was, and my failure to advise that Certified 
Laboratories was selling similar products within 
the territory that was to be assigned to him. I 
attach to this affidavit as Exhibit A a New Salesman's 


Check List which I prepared at the time of his employment 
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in eariy 1968. This exhibit clearly demonstrates, 
contrary to some of the statements in Mr. Waldman': 
affidavit, that: (a) his original assigned territory 
was on an account protected basis and not an 
exclusive territory; (b) the materials which were 
initially given to him as stated in my previous 
affidavit; (c) that I explained to him in detail 
the information about the affiliated companies of 
National Chemsearch including Certified Laboratories. 
Mr. Waldman was avare of Certified Laboratories . 
and its salesmen in the same area as he served from 
the time of his employment. 

3. Mr. Waldman's affidavit filed herein 
expounds at great length that he was not aware of 
the nature of the job that was being offered by 
National Chemsearch and that he was under the 
impression that it was a management position. I 
attach to this affidavit Exhibit B, a true copy of 
a letter received by me from Mr. Waldman dated 
December 29, 1967 which apparently was written in 
response to our company's advertisement for a salesman 
in the Albany Times Union. Again, this letter clearly 
demonstrates that he was applying for a job as a 


sales representative. 
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4, In Mr. Waldman's affidavit he comments *y 
¥ 


at length about his reasons for terminating his 


~~. 


a 
employment. At the time I discussed his resignation 


o OP en Sse 
+ ded 


with him in Albany on February 3, 1975, he told me that 
he was leaving because he was a nervous wreck 

and sick and didn't know what he was going to do 

and that his wife didn't want him to get sick. When 
Mr. Waldman's deposition was taken in this cause 

on May 1, 1975, he told plaintiff's counsel, Mr. 
Tobolowsky, concerning his resignation "T told him 

I was a nervous wreck and sick" (page 60 -- Waldman 
deposition) and "She said -- I wart to keep my 
husband; I don't want him to have a heart attack - 
the crux of it" (Waldman deposition - page 61).. 

Mr. Waldman's health apparently improved rapidly 
because the records produced show that he was making 


sales on behalf of DynaChem that were shipped as 


early as February 5, 1975. “ 
Further affiant ee nothin 
Pa 
temnenanat 
Steinman. jt aa 
Sworn to before me, this 4 day of i OPS ae 


ot Public, State Of New York 


My commission expires: 


MeNeLiL onecers ' (46) ef 


Wes Ta Sr ennneniirets 
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EXHIBIT "A" Part 1 


; NEW SALESMAN'S CHECK LIST 
LNs nee 


name: 777,144! ¢ Tel. Now: 7°. G2. Se jy 

SSae oem ee ae ee ae ; | 

ADDRESS: Y«/ Mf, // er en, D0 City: is eof + State: Se, 
7 / 


Nae Ps 424006 
EMTERViewer: “¥... ... J. Veorncr MADE BY: 
a a CONTACT MADE BY 


Office Phone In 
Road Phone In 
Write ln 
Referral 


SALES CARDS: 


1. How should name appear? Hf). 4. tk a ea s/ 
renee ee 


2.. Do you went home address? = ane 
yes no~ 
3. Do you want home phone no.? bint 
. DRAW: 90’ DO WE NEED: Route Book he 
4S ¢ Delinquence list 
: Se Rie 
TERRITORY: Former salesman (Vey eer, ‘47. Define terri- 


ea 


tory as it should appear in contract: Pi F coer ohAg = 
OMT St ales = 


mpeg Tt © 
ete Yu MT a t 
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ee ee 
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SALES MANACER: // IH4 einen! FIRST WEEK TRAINER:  7°44397- 
pete ee rr eS 


, 


STARTING DATE: pe oe 
a az 
CHECK IF you HAVE FUNNTSH™D: ft 
Presentation book 
Gears of Selling rs (Personnel Dept.) 
Basic Manual ‘ 
Price “ist Uh 


Commission list 
Medical form 
Personal Product y 
Benefit Sheets » 
Sales Bag 


«ie 


(with return envelope) 4 
od 


(46) rte - 7, 
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Part 2 


NEW SALESMAN'S CHECK LIST 


FOR SALES MANAGERS: Ac 
Have you discussed: JRung Laakell 526. / 

Mohawk Labs, Hallmark Chemical, Certified Labs? ‘ 

Training, program tanec 

His territory, so that he understands it? 

Fringe benefits: (1. Hospitalization, Surgicel-Major 
Medical policy; 2. Profit Sharing_ 
Program; 3. Accidental Death policy; 
4. Life Insurance; 5. Health-Disability 

olicy). : Wo: ae 

policy) - 


FOR OFFICE: 


Contract 

Cover letter 

Binder check 

Territory map 

Route book 

Delinquent list 

Eastern purchase orders 

Account Identification card 

Data sheets of recently introduced products 
Advertising brochure ~ 

Convention & Advertising leads 

Blank calling cards 

"55 Gallon Plus" literature 

Yellow carbon report sheets 

New York return envelopes 

Copy of Work Plan 

Copy of Sprayer Policy 

Has “How to unpack sample line” been sent? 
Has "How to pack your bag? been sent? 


TET HETTETTELL 


2Z0Ra Li - ye yaa 
EXHEB7? "B" ty 


44 Hoffman Drive 
Lathan, ew York 12110 
December 29, 1967 


Mr. Norman Steinman 
Nationzl] Chemsearch Corporation 
new York, New York 


Dear Vr. Steinmen: 


In answer to your advertisement in the Albany Times Union, 
I would like to present the following information concerning 
my business background cnd sales «bility. 


In June of 1957, 1 greduated from syracuse University with a 
Bachelor of ‘rts in Economics, which included 13 hours 

in Chemistry. ‘rollowing craduction, I fulfilled my military 
obligetion and heve since been honorably discharged fron the 
army holding the rank of lst Lt. in the Medical service Vorps. 


for the past cisht years, 1 have been the operator of a 
junior devertmenit store type of oneration in the city of 
vohoes, sew York. The business-ha@ been my rather's, and 
upon his death eight years ago, 4 left my position as reg- 
istered representative with wache and vompany to handle 
the business for my Mother. 


If you are et all familinr with the City of Cohoes, you 

are aware of the fact that it is a dying city in the heart 
of a rapidly) growing end vibrant suburbia. «As the sur- 
rounding e2ree has been enjoying inercased business growth 
with en ebundance of new discount stores, and shonping 
centers, the vity of Vohoes has been on the opnosite end 

of the sec-saw, ihe major exception has been waldman gs 
Incorporated. 1 can say, with all sincerity, thet this was 
due solely to my saleswanship and business ability. 


sealizing that the only salvation for my business was to 
attract business from outside of the city itself, « branched 
into the perochial school uniforming business. ahis entailed 
direct contact sales, often in competition with the best 
trained salesmen from the largest uniforming outfits in 

the nation, wot only did « sell the integrity of my bus- 
iness and product to the school principals, but often times 

4 was called unon to mcke oresentation to the .cother s clubs 
and botrds governing school policy. an the past three 

years rlone, twelve area scnools changed their contracts from 
mational firms to waldmar:s. This meant vell inexcess 

of 10,000 new customers -+- the downtown area of vohoes,. 


oeven dnys ago, a tremendous fire consumed the hub of gown- 
town vohoes. cus building was the third one to cetch fire 
and wes consequently totally destroyed. it is not surp- 
rising the sayor of vohoes, ur. uvames Mc Donald was quoted 
as saying, “This is a tragedy for the city of vohoes, since 
waldman s is a real drawing power in the downtown area of 
vohoes,. 


Sd 
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Sales to the schools is not the total extent of my sales 
experience, just one mMhase of it. as in any retail oper- 
ation the majority of my time was snent in direct contact 
with the consumer, from the bottom of the socio-economic 
ladder to the leaders of local industry. 


any business is only as good as its product, its integ- 
rity, and its sales representatives.If your nroduct is 
one that 4 can truly believe in, then I am the man you 
are looking for. 


very truly yours, 


Thee Warde ___ 


Mel Waldman 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVIS LON 


oe 


USAchem, INC,., A Texas Corporation, 


Plaintiff, CIVIL ACTION 
NO, 75-CV-170 
“against- 
AFFIDAVIT IN 
MELVIN R, WALDMAN and MELVIN R. WALDMAN SUPPORT OF MOTION 
d/b/a DYNACHEM, FOR PRELIMINARY 


INJUNCTION 


, HAE Defendants, | 


COUNTY OF ALBANY : .° SS.3 


EDWARD FAWCETT, being duly Sworn, deposes and Says: 


1. That I ama sales representative for USAchen, Inc,, 


the plaintiff herein, 


2. That as a sales representative I work in part of 


- 
- 


the area previously held by the defendant Melvin R, Waldman, 
3. That I make this affidavit in support of the 
Piaintif£'s motion for a preliminary injunction in this action, 
4, That the affidavit of Melvin R. Waldman sworn to 
hay 31, 1975 contains misleading and erroneous assumptions as 
to my difficulties in making sales to Plaintiff's customers in 


the area, “ 


5. That in completing my daily analysis sheets, I 


recorded remarks to indicate ny activities to my sales manager 
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and not: for the purposes of this litigation. It was not my 


intent to check up on Mr, Waldman or what he was doing, 

6. That in addition to a number of instances where 
I,was told by the customer that it either had large stocks on 
hand, was satisfied with present product or that our product 
was too expensive, in five specific instances I was told or 
‘became aware that sales by Mr. Waldman was the reason I could 
not make a sale; 


a) On April 7, 1975, I was told by 
Pete Dalpe, at Greendale Packing, 
that he was now doing business with 
Mr. Waldman and did not want our 
products, 


b) On April 10, 1975, I was told by a 
man named Si at the maintenance de- 
partment of Borden's that he wouldn'r 
buy from us because he was dealing 
with Mr. Waldman, 


©) On April 15, 1975, I was told by a 
~ man named George, the manager at 
Toledo Scale, that they were buying 
from Mr, Waldman and would not buy 
from us, 


d) On April 28, 1975, I was told by 
Harvey Engels, at J. De Beer & Son, 
that he would be buying from Mr. 
Waldman and would not buy from us. 


e) On April 30, 1975, I was told by one 
of Mr. Howe's employees at SUNY at 
Cobleskill that he was all stocked up 
and he showed me large quantitics of 

rug cleaner with DYNACHEM labels, 
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7. That I SEY by Bob Deluca of Stamford 
Central Schools, a besten: that it could only purchase after 
bidding, which explanation I find to have been contradicted hy 
the subsequent purchases from Mr. Waldiman ci direct invoice, 
8, That Mr. Waldman's solicitations and num¢e rous 


sales to and continuing relationship with plaintiff's customers 


have made it impossible for me to make sales to those customers 


Ye 


My Joie 


EDWARD FAWCETT as 


Sworn to before me this 


J 


day of June, 1975 


Sth chee AG broestia 


OF th Sa oA rt the A 
NOTARY PUBLIC, STATE OF NEW YORK 
Commission Expires 3/30/7 ¢ 


-—-~ 


- 
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IN THE UNITED STATES DISTRICT COURT 
FOR THIS NORTHERN DISTRICT OF NEW YORK 
ALPRANY DIVISION 


LL i SSS Assinete at eteseeeteststininetenetisansnneeerisennsestneeias sa. 


USAchem, INC,, A Texas Corporat‘on, 


~laintiff, CIVIL ACTION 
NO. 75-CV-170 
- against - 
AFFIDAVIT IN 
MELVIN R, WALDMAN and MELVIN R. WALDMAN SUPPORT OF NOTION 
d/b/a DYNACHEM, FOR PRELIMINARY 
INJUNCTION 
Defendants, 


ia err eine ceee arene ome 


STATE OF NEW YORK: : 
COUNTY OF ALBANY : 8S.: 


DAVID WADDINGTON, being duly sworn, deposes and says 
1, That I ama sales representative for USAchem, Inc,, 
the plaintiff herein, 


2. That as a sales representative I work in part of 


— 
o 


the areca previously held by the defendant Melvin R. Waldman, 

3. That I make ti. s affidavit in Support of the 
plaintiff's motion for a preliminary injunction in this action, 

‘4, That the affidavit of Melvin R, Waldman sworn to 
May 31, 1975 contains mis leading and erroneous assumptions as 
to my difficulties in making sales to plaintiff's customers in 
the area, ; ; 

5. That in completing my daily analysis sheets, T 


recorded remarks to indicate my activities to my sales manager 


Ivy 
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and not for the purposes of this litigation, It was not my 
intent to check up on Mr, Waldman or what he was doing. 

6, That in addition to a number of instances where IL 
was told by the customer that it either hid large stocks on 
hand, was satisfied with present produce or that our product 
was too expensive, in one specific instance I was told or 
became aware that sales by Mr, Waldman was the reason I could 
not make a sale; 

a) On April 9, 1975, I was told by 
a man named Paul at Streck's in Menands, 
that he was doing business with hr. 
Waldman and would not buy from plaintiff, 
7. That Mr. Waldman's solicitations and numerous 


sales to and continuing relationship with plaintif£'s customers 


have made it impossible for me to make sales to those customers, 


ale <j . » i “rdl td yidlirg rr, 
DAVID WADDINGTON 


Sworn to before me this 


G74 day of Sune, 1975 


A tp <0, L2se 


NOTARY PUBLIC, STATE OF NEW, YORK 
Commission Expires 3/30/7 (7 
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FOR THE NORTHERN DISTRICT CF NEW YORK 
ALBANY DIVISION 


USAchem, INC,, a Texas Corporation, 


Plaintiff - CIVIL ACTION 


NO, 75-CV-170 


. 
IN THE UNITED STATES DISTRICT COURT 
-against- 


SUPPLEMENTARY AF- 
MELVIN R, WALDMAN and MELVIN R. FIDAVIT it SUrPORT 
WAIDMAN d/b/a DYNACIHEM, OF MOTION FOR PRE- 
LIMINARY INJUNCTION 
Defendants. 


a ee 


STATE OF NEW YORK: 
ss; 
COUNTY OF ALBANY: 


MICHAEL G, BRESLIN, being duly sworn, deposes and Says: 


United States District Court for the Northern District of New 
York and is associated with the Firm of De Graff, Foy, Conway 
anc Holt-ilarris, attorneys for the plaintiffs herein, and as 


such, he is fully familiar with the facts and circumstances of 


f 
this case. 


2. That this affidavit is made in support of plaintiff's 
motion for a preliminary injunction. 
3. That in the production of voluminous documents as re- 


quested by the defendant, tirough an oversirht the exccuted copy 


of un amendinent to Sales Representative's agreement between the 


| 
| 
' 
j , 
1. That he is an attorney admitted to practice in the 


plaintiff and the defendant, Melvin Waldman, dated May 22, 


oS, 


2£10a 


1972, was not initially located, 


4. That the executed copy of the said amendment to the 


Sales Representative's agreement is attached hercto and Sub- 


mitted herewith, 
5. That an unexecuted copy of the said amendment was 


attached to and incorporated in the original complaint, 


y eaiee ae y 
ye ‘¥ SPtsben 


MICHAEL G, BRESLIN 


SWORN TO BEFORE ME this 10th day of June, 1975. 


hea RLY » JS fe. 


NEW YORK 
MARY S. BATUTIS 
Notary Public in the Stete of New York 
Qualified in Albeny County 

Commission Expires March 50, 19744 
2 
> 

a 

%® 


NOTARY “PUBLIC, ALBANY COUNTY, 


s 


401 Hackensack Ave. © Hackensack, N.J. 07601 


be in Chemical Research-- Since 1919 ——--————-"— 


May 22, 1972 


Mr. Melvin R. Waldman 

11 Vatrano Lane 

Loundenville, N. Y. 12211 Re: Amendment to Sales Representative's 
Agreement between us dated 
January 19, 1968 


of the following territory as your "Assigned Territory." 
Rensselaer and Columbia Counties jn th2 State of New York 
This Amendment shall be effective for all purposes as of May 22, 1972. 


Please signify your approval of this Amendment by signing the original ~ 
and the first and second copies of this letter in the space provided 
below for this purpose and thereafter attach one of the carbon copies 

so signed by you to your original Sales Representative's Agreement and 
return the original and one carbon copy so signed by you marked for my 


ae 
Dear Mel: 
Your Sales Reprcsentative's Agreement is hereby amended by the addition 
} 
personal attention. , : 


ACCEPTED AND AGREED TO: 


This 2° day of __ 9 , 1972 


bit tom 7 ee) sch pee 
Melvin R. Waldman 


DALLAS « ST. LOUIS » NEW YORK e LOS ANGELES e TORONTO 


a 


;@Mount of sales made by Plaintiff during che four months 


R1Kha 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 
ALBANY DIVISION 
SSS SS SS SSS SS TS SSS SS BSS SSS SS SSS Ss SSS SSS sss = 


USAchem, INC., a Texas Corporation, 


Plaintiff 


Civil Action 
No. 75-CV-170 
-~against- 
MELVIN R. WALDMAN and MELVIN R. WALDMAN SUPPLEMENTARY 
a/b/a DYNACIIEM, AFPFIDAVIT 
Defendant. 


———— SS SS SS SS SS SS SS SS SS SE SS SS SS SS SS SS ST ST 


STATE OF NEW YORK: 


es. 8 
COUNTY OF ALBANY : 


MELVIN R. WALDMAN, being first duly sworn deposes 


and says: 


1. That this Affidavit is being submitted as a supplement 


to an affidavit sworn to on May 31, 1975, in opposition to 


Plaintiff's Motion for a Preliminary Injunction herein. 


2. Plaintiff asserts in its Supporting Affidavit 


that its two salesmen who have taken over my territory since 
I terminated my employment with the Plaintiff have been at 
a serious disadvantage as a result of my alleged competition 


with Plaintiff. Examination of the first four months of 


my employment with the Plaintiff from February through May 


1968 (Sec Exhibit "A"), indicate that my total sales amounted 


to Nine Thousand £ight Hundred Sixty-se and 00/100 


($9,867.00) Dollars. This amounts to less than the total 


SS S -sestsSssnee se 
re we > ne = ee ee = | ee 


Be 
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following my termination; It, therefore, appcars that Plaintiff 


is performing better and is not losing sales at it maintains. 

3. Plaintiff requests that I be enjoined from conducting 
my busisess in any territory where I previously performed 
duties in my employment with Plaintiff. As indicated in 
the exhibit attached hereto as Exhibit “B", as a part of 
my duties as District Sales Manager, I trained prospective 
salesmen throughout New York State and elsewhere in the United 
States. | 

4. Plaintiff also maintains that I have a competitive 
edac because of my knowledge with respect to Plaintiff's 
customers' buying habits, product needs, the intervals of 
purchasing and the identity of the account's purchasing agent. 
The Plaintiff has in his possession the original orders submitted 
on all accounts and, in addition, my daily analysis sheets 
which also indicate the purchasing history and buying habits 
of each customer. 

5. Plaintiff also maintains that I am infringing 
upon its good will because the names of some of my products 
are similar to the names of products sold by Plaintiff. There 
may be a similarity, but the names are not so similar as 
to confuse the public or leave the impression in any individual's 
imind that the products I sell are in any way associated with 


* 


{Plaintiff's products. In addition, Plaintiff would have 


the Court’ believe that its product, SS-25 is a name which 


~9~ 
| 
| 
| 


which is an abbreviation for "Safety Solvent" 


dae devised itself. The "ss" name 4a, Standard in the industry 


which is a ¢roduct 


jfound in the products lines of every manufacturer in “hi 


lindustry. 


6. Set forth in Exhibit “c" is copy of a letter which 


is typical of many other letters evidencing the one-half 


freight arrangement I had with the Plaintiff. 
7. Set forth as Exhibit "p" 


jwhich evidences the vacation bonus arr 


(18) per cent of gross sales per year. 


is a copy of a letterc 


angement with Plaintiff 


and reflects that said bonus amounts to approximately one 


er 2 ie ot Be Ss re 
8. Plaintiff maircains that product information and 


ee which I received was confidential ane of a highly 


technical nature. All the product information and training 


i I received from Plaintiff from time to time was nothing 


pate than a reflection of information printed on the labels 


found on each psoduct or information which would be obvious 


to anyone. (Attached hereto as Exhibit "E" 


is a copy of a 


typical product label, as Exhibit "F" a typical "confidential 


ee data" and as Exhibit i a 


the pamphlet “Gears of 


elling" which Plaintiff maintains is a document setting 


oer confidential information regarding the method of its 


sales) . Demonstration information amounted to nothing more 


ian seggesting, for example, 
f 


Oo @ -irty surface and wipe it to "demonstrate" 


" 
{ 
} 
' 


‘ 


P< 


that salesmen Gpray a cleaner 


to the prcspective 


| 


customer that the product 
had visual aids available 
use is highly impractical 


emphasis is on selling as 


2450 


works. The Plaintiff inmay have 


to its employees; however, their 
in this type of a job where the 


many different customers in a limited 


iperiod of time as possible. 


Sworn to before me this 


fort? aay of 


ee 


Sn 


i (/ 


| 


; a 
Phebe. ae A Le aC AL, ——— 


Melvin R. Waldman 


(eta h_-- 4 1975. 


ef -- 


+ 
LLEE RA ADL 
WNotary Public. Stace of New York 


GLORIA MUM EDMUND 
Notery Pel\'c ir the State 
Qualified in Alben, Co 


‘ 
{ +t New Yors 
eet ; 4) 
My Comnisricn Expires Mares “0, 19.47, 
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PALES REFRCOEMIAIVE ae OY RE a a PS 


C MAAISSION STATEMENT "" 2462 
MONTH ENDING.__ February 29, 1968 


EXEIBIT "a" 


fr 


vrtt BALANCE AS OF: 


CHARGES: 


Advertising Novelties... saiiiediatbinin 149.6% 


Checks Issued: . 
Check No. AMOUNT A 
rr 
NMI i oo Seen 
TOTAL CHARGES THIS. MONTH ne 149.69 
UI rn ee I ois css nteiionaddnensctersetationenesauaaaies 149.59 
CREDITS: pro 


EY ME Se Oe a Ree 
Delinquent Payments........-. 

et Ry Se aC TS BIRACRS EATEN 
eg hh, NRA SE Sa eee 
Less: Spray Charges & Siales Aids 
Less: Freight Charges ......0......-.....- 
Less: Comm. & Frt. On Returns.........-..--. 
Less: Delinquent Charges 


Net Commission Earned_.............. 2.2... 27,.%5- as 


Reser FOGe Pelee eae ; z 

Less: Federal Withholding Tox _....-.-...-...------- 

Less: State Withholding Tox..............ceceece sence 

Less: Locol VW/iti:holding Tox 
Total Taxes Withheld __.......22..2- 

Wet: Comme Par: tins Marti i 37.90- 


W557 BALANCE AS OF SIS 2Y 7%, 195° 1445.49 


ar ares rs eee ee eg ee 


oe a 6 Be 


Estimate Of Pending Orders = 
. Pee 
Last Month's Estimate . ooo... oe teen eee eeenee 
Pane Whom Mths Sele. c,.:.csccessudstacestcess 
Less: Gross Eitiing This Month |... ceceeeeee , 
Estimate Of Orders Still Pending ..........- - ‘ 
Oe 8 ee en een ee 


Actual Audit Count Of Pending Orders 


Ma ew ye rch ere Fite 


EXHIBIT "23" 


. 


——e Be 7 


$7 SALES REPRESENTATIVE 2°. © 3260 rege a , 


COMMISSION STATEMENT 21°76 
MONTH ENDING__ AA2C i 31, 1342 POS gE ee ee RS 
, 
nE2LT BALANCE AS|OPR 214" Y 22, 2040 135.60 
CHARGES: | ' 
Advertising Movelties.....- eee 37.00 , 
ee: Range: 60 Cot , e+ de : 
: oa 
\ . 4 
Checks Issued: ; 
Check No. AMOUNT 7 a 
60579 2cc.cc : 
61642 209.00 
62991 200.90 
64171 200.99 
4 
Re GN sags coc ccctaiancicnacteceeenn, £09,909 : 
TOTAL CHARGES THIS MONTH... ___anq.ag ‘ 
NET CHARGES TO DATE .__.. 2... ip: va cibaabeiansialehamieaetaaies 1,973.60 ’ 
CREDITS: 
en an LOR OETA 579.93 ; 
Delinquent Payments. ._._.. 2... eccececneeceeecee 
gS REET TIE OE ye POTEET 
eS AER OCR Baa eee Rec a aee : ot.- 
Less: Spray Charges & Sales Aids... oo. 12.75- a) ee 
' Raaet FPONINe CNOUNS, 75... veceinccndscccbisouevesses 
e Less: Comm. & Frt. On Returns................----. 
Less: Delinquent Charges... 2.222.222 
Net Commission Eormed._.. 22... ee eeeeeee 547.1" 
CNG Fen AIRS 20h t,o ac ntinndekianaschaNcsesimsauioas : 4 
Less: Federal Withholding Tox ................--..-- 
"ess: State Withhelding Tax..... 2. teeeeee neon 
Less: Loco! Withholding Tox ................. eee. 
Nn Cemmne WRIAOIE oso cncccacasauceceses ‘oe 
Mel Gradile Fee Five: Mant. ccs cic cnccctcccosiecscchicbsbnieceivessresce 557.1% "s 
ia s & BALANCE AS OF 20!) She TUS og 56.42 
\ Estimate Of Pending Orders + 
\ Reh BAGH 0 EURONR 35 5a, condscaneccoseateions 
\ \\ Plus: This Month's Soles... .......sscececeeceeseeees Sy 43% 09 
: x \ Less: Grows Biling This Mont, orcercceccccescerecoes 29 14%, Sm 
‘ Estimate Of Orders Still Pending ........-.-- 3 


actual Audit Count Of Pending Orders............ FILE 
ts some Ue GR Aiea eee apparny 


= 
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SALES REPRESENTATIVE # R WALDMAN 2331 


COMMISSION STATEMINT 
MONTH ENDING APRIL 30, 1948 


DEBIT BALANCE AS'ORSH 31, 1968 


f 
Bi te 


~- 


CHARGES: 
Advertising Ne gtr Oe ee 5~60- 
Mise. Chgs. of Cr. (—) 
Checks Issued: 
Check No. AMOUNT 

65328 200.00 

66569 200.00 

67724 2c0.00 

68855 200. 00 

Tet ROO EI 890.90 

TOTAL CHARGES THIS MONTH... 794.40 
ee rn OO stse, Beauoete 
CREDITS: 
ner Cee 22055.52 
Delinquent Payments. 
Commission Credits 000 
Lie dla anepg BEA RE EI 
Less: Sproy Charges & Soles Aids. 94-90- 
Less: Freight Charges 00. ooo eccccceceeceeeeeees 
Less: Comm. & Frt. On Returns... 
Less: Delinquent oe SAG 


Net Commission Earned... nussessesoseescecs 89 VOU sh 2 


Rens FUGA Tee os sadiccineisadhe meteiednen 


Les: Federal Withholding Ten a et RE ls 
Less: Stote Withholding Tox.............---.-........ 
Less: Local Withholding Tox... 
Total Taxes Withheld jdensinahs cbackbeseuodedies . 
Net Credits For This Month... Wwibthedbdidhaoinccbinvuisen ss 1,950.62 
CREDIT BALANCE AS OPRIL RIL 3, 1563 e 659.35- 
(cenner s 8 saeee ow ner eer eres et ree WAS Sree os ee Sa Ss aor eo 


Estimate Of Pending Orders 


Lost Month's Estimote __ phon bapPaze Geleppenwakecunk 3 198.15 

Plus: This Month's Soles, _. osece savoscceséosccssvecse THE WUSND 

Less: Gross Billing This Month. eonsdeccsssees COT Ae 
Estimote Of Orders Still Avedine . osu diusiees Tr ai2 235 


Actuol Audit Count Of Pending Orders............ 547-99 


63820 


Sass ss Cw esmene enn FILE 


— 


SALES REPRESENTATIVE 2 


COMMISSION S 


pS memes bth lake RE 2, TR Sa 


Tt ve 53% 


BALANCE AS OF cst! 1 Ee 


CHARGES: 


Advertising Novelties... nee 


Pes i BE Gs Gd. co cedncctictensbtinicctnneases 


Checks Issued: 


Check No. 


FIA25 299.9% ° ‘ . :? 
73751 290.99 = lpn 
T2247 209.99 Pee 
t." 79 299.193 - 


WA? 9.00 


7574 $52.29 
Totol Checks 


TOTAL CHARS 2S THIS MONTH e 
URIS «PUI sii Sas zeececteasintmenecates =o * 9 ™b%3% 


CREDITS: 


es CINE iii ois kasnpcicintedcmcenemnoceeesin 9 


Citerenen Peat tR eo onan acces cccummneconne 
IE INO is occa arcdenateaenacscdcnsansenies 
Other Credits. PIERS ER 
Less: Sproy Charges & Soles PR iaiic cosas de ee 
Rises PIE SNE ooo ca ccamcedicuvecnccbetones 
Less: Comm. & Frt. On Returns. ea cedactwatbanie 
Less: Delinquent Chorges ..............----- cere ne eee 


tet Commission Earned _...................-.--- 


Less: FICA Tox ........... aeeew 
Less: Federal Withholding tok ae Oe es 
Less: Stote V. ithholding Tox............2----eeeeeeee 
Less: Locol Withholding Tox ......... ect eee en eee 
Total Toxes Withheld _...... 2.2.2.2... eee ee. 
ine Comite Far Fe PARI ooo ccnncscccncanacdecceudetopeibaresassosectoss 


7 


evan nian BALANCE AS OFS 


ere ate es Sr a ee eee eS Se 


Estimate Of Pending Orders 


Sieid DAMN Ss EME ....isccccccksamamcaretedioe OTe 
eins Tee Manin b BOleS :.. cicscsc: sécchecsabavcccesas @. * te 
Less: Gross Billing This MAonth .........cccccccccceces 0 4’ te *S 
Estimate Of Orclers Stl Pending ............ eS elle. 


Actua! Audi Count Of Pending Orders............ 


oat ee0 
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GINATOR . OO NOT WRITE BELOW THIS LINE soisasS __.SIGNEO _ pera 
* : eee oe 3, Le 
. 
i 


DEPT. LOCATION 


seni ES CY CE CCS SOS CD AP TNY EEN OES EDD 2 OD 2: OD ON ORUEDP LISS So, OAS A SS OO Oe ee ee ee - 
SEND PARTS 1 ANO 3 WITH C4RBON INTACT .- PART 3 WILL GE RETURNED WITH REPLY 
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DETACH AMD FILE FOR FOLLOW-UP WRITER'S 


EXHIBIT "B" 
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Telephone 

Taxi 


Other (describe): 


Total 


Less Advance Received (if any) 5 /D3.1% 
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Amount Due $ 
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Confidential Product Data: 


YIELD AEROSOL JET SPRAY 


EXHIBIT "FP" 


DESCRiPTION: 
Yield is a higniy concentrated chenical Packaged in a 
handy acroso] container designed Specifically to free 
rusty nuts, bolts, and fittings, : 
WHERE TO USE: . 
1, Water departments (underground bolts), ete, ‘ 
2. Machine shops 
3. Textile milis 
4. Plumbers 
5. Asphalt mixers 
6. Scaffoig companies 
i Maintenance sheps o£¢ al} kinds 
8. Automotive Shons 
9. Farm imple: i: companies 
lO. Wherever it is necessary to free rusty nuts or bolts 
DEMONSTRATION: 


1. Spray any rested or corroded nut or bolt; allow to 
' Pé€netrate and then unscrew, 


2. Show that ¢t can be sprayed noward, (Other products 
make a mess and drep back on face when lying on back 
and working under trucks, etc, 


PRODUCT SENET TS- 
=SOQDUCT SENEFITS 


1. Loosens rust 
*® 


25 Penetrates and frees NuCS, bolts and fittings, 


ae Helles yrevent further Corrosion and rust, 
Ss | 
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Confidentiel Product Data: Page 2 


YIELD AZROSOL JET SPRAY 


PRODUCT BENEFITS: (continued) 
ETS 


9, 
10. 


Ane 


POTENTIAL USERS: 
mn YSOERS 


Ba 


3. 
4, 
5. 
6. 
7. 
8, 
9, 
10, 


Cleans &rease, dust, dirt and sludge 
Penetrates into the threads, €ven when countersunk 
Saves time 4nd labor 


Does not Cvaporézte as quickly as other Similar Products 


‘directed, 


Has no unpleasant odor 


Economical because it does nc damage the hreads that 
are being loosened, 


Aerosol] Spray reaches even "hard-to-pet-to" areas, 
Water departments 

Sewage plaats 

Street departments 

Industrial plants 

Commercial accounts 

Schools ; 

Automotive accounts 

Construction industry 

Maintenance Shops 


Cement hauling companies 


7 Confide 


ntial Product Data: 
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Page 3 


YIELD AEROSOL JET SPRAY 
EE SPRAY 


PACKAGING AND PRICES: 
ONY ERICES 


(Aerosol Containers) 
dozen per case 


4 dozen per 1/2 ¢ 


ase 
2 


dozen per 1/4 case 


Consult current price list 
Consult Current price list 
Consult current price list 
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A word about our Company - - - 
Since our birth in 1919, we have attributed our success to; 
1. The financial Success of our individual Salesmen. 
2. The consistent high quality of our products. 
3. The maintenance of a large chemical research staff, 
4. The satisfaction of our customers. 


"The stars" of the National team are its Superior salesmen. 
National salesmen earn excellent incomes and have a sense of 
accomplishment since they offer Products that make life better 
and safer, and serve almost every business. National sells 
nothing for resale, but sells bulk chemicals packaged in 


NATIONAL'S GROWTH - - ~ 


National's &rowth has developed with its dynamic chemical 
research program. Its many products are nationally advertised 
in trade publicatio S$. National maintains its research labora- 
tories and home office in Dallas, Texas. Branch Offices are 
located in St, Louis and New York City and a West Coast Office 
will soon be. established. Our future program includes expansion 
of our Plant, our branches, our Product line, our research, and 
our sales organization to keep pace with expanding demand. 


The advancement in the chemical industry is never ending. Our 
Prospects are unlimited. Since our success is duc to our research 
and sur sales department, those WO are members of the sales 
Organization are rewarded handsomely . 


Printed 


5 6F 
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YOUR RuwA 


RD FOR SUCCESS IS: 


a FINANCTAL SECURITY for you and your family resulting 
-©rOm extra high Carnings, 


2. BEING YOUR Own BOSS is your own Cerritor 
x 
Proof bus 


y. 
The knowle 


dge that you are Successful in 
iness, Industries, hospitals and ins 
for Sanitation and maintenance in b 
Cry must ma i. 


ntain their Cquipment and 
Production is slow. 


a DEPRESs ion 
titutions budget 
ad times 4S in good. 
Plants Cven when 


4. Particip e 


> and 4ccident 
buarantceing 4 fixed j 3 
cannot work as a 


ee Parti 


Cipation in 
Program, 


4n excellent &:0up life insurance 
6. Natio al 
Surgical benefits 


and Cxpensive illn 


Provides you 
Plus a major 
ess, 


@C no cost complete hospital 


and 
Olic to COver a 
y 


long 
7. Associ 
the research, 


ation with 4n organiz 
merchandis 


the Products, 
CO carn a hand 


ation that 
the Craining, 
Some income, 


Provides 


the know how, 
ing 


you with 
and the 
8. 


A profit Sharing 
and aspir 


Plan that h 
4tions for the 


elps 
future, 


Co secure your hopes 
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It's Monday morning and your alarm has just rung -- 7:00 a.m, 
You have plenty of time before your *: se call because last 
night you planned your work for toda ° 


Selling is more than showing your prouuct and asking for orders. 


It is a way ife. It is different from any other occupation, 
SS oe * * 

Since your ¢ ‘ngs depend entirely om your skill and hard work, 
Your foresig, an planning your work makes you money by saving 


time. In Sel.ing, time is mon2y. Your sales today will also be 
larger if you Spend evenings Studying your products and improv- 
ing your sales. presentations. 


Certain basic techniques of Seliing National preducts are described 
here, These are for the beginner, as well as the seasoned salesman 
~~ for a professional salesman is constantly searching for new ways 
to improve himself, This %klet is the key that will open your 
door to success, If you will master the ideas and techniques and 
apply them - 5 days a week, you will easily climb the ladder of 
Sales success and personal happiness, 


The products manufactured by National Chemsearch are of the finest 
guality, Every business or institution in America is using your 
Product or a similar one. You will find your prices are compe- 
titive, and your commissions are among the highest in the industry. 
National's chemicals have been accepted by the public since 1919. 


Master the following pages -~ they will mean much to your success, 


KNOW all you can about your 
products (there are over 200) 


. MAKE FRIENDS with as many 


accounts as you can, 


Keep your customers your 
friends by providing extra 
ordinary service, 


PAGE 


Y, 


WORK from 10 to 16 accounts 
every day. 


NEVER make a c 


all without 
trying to make a Sale. You 
Should sell at least 3 orders 
a day. 


@.°* 


THE GEARS OF SELLING 


In order 


you had to start your car in neutral, 


to third. In every sale, 


in order to complete the sale. 


there are three gears 


Neutral Gear: This could be cali 


htt Gear... 
2nd Gear... - 
Srd Gear... : 


Reverse Gear: 


s+ «© © « « « « The Open or Introduction 
+ + + © « « « « Presentation of your products 


i... te eR eased Closing the sale 


When you fail to get an order, 


emphasize second gear. 


it is often smart t> back up and re- 
(What this product can do for your customer. 


Then try another shift into tnird gear, 


INTRODUCTORY ORDER, 


FIRST GEAR: You will introduce yourself at least 12 or 15 times 
each day te potential customers. 

easier introduction by preparing y 
be neat and well groomed. 

body, mouth and fingernails 
where you are well known, spor 
summer months. Always look successful -- 
likes to buy from a failure. 


it will pay biy dividends. 


"Smile, darn you Smile." 
your by-word, everytime you intro 


You can pave the way for an 
ourself in advance, 
Keep yourself personally clean --~ your 
- Wecr a coat and tie. 


This favorite song of the 1920's should bz 


duce yourself. A man who smiles i: 


considered a bearer of glad tidings -- 


income tax collector. 
face, 


Look your prospect Straight in the 
The vest of the introduction must be done 


PAG E 


, 


f 


eye and give him a firm handshak 
with work and words. 


3, 


Before automatic gear shifting in cars, there were three forward 
gcars, a neutral and a reverse. to reach your destination 
then shift from first to seco: 


that must be used 


. the pre-approach. 
is the time before you make 
you 
and 


call when 
collect your thoughts, plan your strategy, 
gct your samples and literature in order. 


and ask for at least an 


You should 


In certain arez . 
t shirts may be acceptable during the 
neither you nor anyone ec). 
Good appearance ‘costs very little -- 


the “frowner" may be the 
Your prospect will be glad to see a smiling 


. 
- 


’ 
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Wherever Possible, learn the man's name before calling, on 

him. This is not absolutely necessary, but his name can be 
easily learned by asking someone who works in the same building, 
Just ask, "Who is responsible for purchasing the maintenance 
Supplics, such as wax, floor cleaners, etc?" [tf is as easy as 
that. Ina city you could Stop at City Hall and ask the City 
Clerk or a Secretary who buys for the various departments. 


You_must always control tie interview. People buy only in the 
environment where they are used to doing business. If a potential 
buyer comes cut to &reet you in his outer office, suggest that you 
80 to his of*t~ to talk,» (He signs orders in his office - not in 
the hallwaw) 8Ci. Le insistant that your prospect see you in a 
seated posi... su his or her cffice. Often, the best metiiod is to 
Pick up vour sample case, and start walking to his desk Saying, 

"I have Something here you will want to see." His normal instinct 
will be to follow you. 


HINT: Before Shaking hands with a customer, first put your case 
on the floor, (You may need your free hand to pat him on the back, ) 


Always carry your Sample case - loaded with “ammunition. Your 
ammunition is demonstratable Products, such as cleaners, bombs, 
etc., catalogs, order book, and advertising novelties Such as 
hand lotion, ball pens, knives, etc. Always keep in mind that 
you have only one reason to be in your customer's presence, 


This reason exists on every call. IT IS ONLY TO SELL YOUR PRODUCT 
TODAY; so that you and your customer will both benefit from the 
Sale. You wili call on ¢very Cype of customer. On the following 
Pages are a fow tvpical examples of introductions. 
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A SCHOOL SUPERINTENDE N T 
EAE NEE NDENT 


1. (As you are walking into his off*ce)’ "Mr. Jones, you certainly 
have a beautiful building here. When was it built? Incidentally, 
how long have you been in the school business?" (Use this only 
if it is a new and beautiful buildiag.) 


In this type of introduction, the customer is: 
A. Sincerely conplimented, 


B. Asked to tell you something about himself, that 
instinctively makes him like you. The more he 
talks of himself, the more he will think of you 
for being interested. 


C. . You have not mentioned your Company or product, 
hence you have disarmed his sales resistance and 
greeted him as a friend, 


* * * 


2. "Mr. Jones, you have a beautif gym here, Did you have a 
good basketball season?" 


* * * 


3. "Helle, Mr. Jones. You school men are the most over-worked 
fellows I ‘now. You have to be an administrator, teacher, 
aid to parents, architect, insurance min, and psychclogist. 
How do you do it all?" 
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A. Everyone likes to feel he is doing a good job and 
will welcome the Opportunity to tell you about it 


and have you Symp: hize with his problems, Actually,» 
Schoolmen are oy; dorked and must have a wide 
knowledge of mar, things. . 


B. Another question showing personal interest, 


C. Again, you have not mentioned your company, so his 
natural sales resistance does not come into action. 


. 


* = * 


4. “How are you Mr. Jones, I'm Sam Smith with National Chemsearch. 
you, > 
You have a beautiful school; were you. Superintendent during its 
construction?" 


A. This is a more formal introduction as you used the 

| Company name, However, you Sidetracked the formality 

| by Paying a sincere compliment and 8iving your customer 
a chance to talk about his school, 


* * * 


5. "Hello, Mr, Customer, I'm Sam Smith with National. We carry a 
complete line of janitor supplies," 


Custonic: “Don't need any. You're the fourth fellow I've scen 
this week. How do all you fellows make a living?" (x*) 


(*) Use this approach and you won't sell, 


\ 


\ 


\ 
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TO HOSPITALS: 


Use an @pProach similar to the school approach, 


Phrases such a "How did you get in hospital work?" or 
certainly have a fine hospital." or "How many beds do 


"You 
you have?" 


In calling on hospitals, you often must &et permission from the 
administrator or businese manager to call on the housekeeper, If 
the housekceper Orders, it is well to give compliments on his or 
her work, if a compliment is in Order, or Sympathize with her 
Problems, 


= 


HOTELS; Similar to hospitals, Sometimes the Manager orders in a 
hotel and sometimes the engineer, the housekeeper or the chef for 


the restaurant. ‘Sometimes all of them buy. Get your information 
from the manager, 


INDUSTRIAL PLANTS: 


Tc purchasine agents - "Tr always amazes me how a man Can kee 
o oOo bs 


track of buying so many different items. How in the world do you 
do it?" 


TO THE MAINTENANCE FOREMAN: 


(You have Presented a card, and he knows who you are and whom you 
-resent.) "Mr, Ricks, I always enjoy meeting a man in your posi- 
t 1. I-don't see how you have time to look after your labor force, 


watch the man hours and keep the bosses happy at the Same time." 


(A) He will answer this, because he knows you are 
aware of his Problems, I[t also opens an avenue 
for you to later discuss your materials thar 
Save man hours and money, 


labor 


TO AUTOMULIVE CUSTOMERS AND FILLING STATIONS: 


"Hi, Mr. Jones. I've Bot something here to 
show you that's g0ing to save you some money." 
teeeeeveceeeees (The profit approach) 


GARAGES: 


“Hello, Mr. Smith, I've got something here I wy 


to show you. You can keep this 
glove compartment of your car, 


Screw Drive, along with the othe 
I want you to have this 
an advertising novelty 


ant 
tool kit in the 

Notice, that is has a Phillips 

r two conventional scre 
with my compliments.” 
to get an interview.) 


w drivers, 
se eeeerees (Using 


* * * 


Often you gct a busy man to relax and lis 
by properly presenting an advertising novelty to him. This novelty 
will make him forget about his business problems, He relaxes his 
resistance to your approach since his mind concentrates on a ball 
pen or a key ring rather than on his personal problems. 


ten to your sales story 


<\ 
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Every buyer throws up a mental 
"wall of resistance" to every 
new salesman. 


The introductions that you have 

read are just a few that will 

quickly break through this "wall". 

By using these methods, you will 

be able to see how your customer 

can be made to relax so that h=2 

will favorably receive your sales & 
presentation. 


Assume you have accomplished the first phase of your introduction. 
It is then important to find a mutual field of interest between 
you and your prospect. Learn to be interested in your prospect's 
family, hobbics and business problems. To find his primary interes 
ask leading questions such as: 


1. ow many chid'.2n «> you have? 
2. Do you do mucin fishing? 
3. Are you going, to sce any college football games 
this year? 
4. Ask a question about some particular business problem 


that you feel your prospect would like to talk about. 


BECCA LE AEA PONE SP OLELLE 8S SF OES LE SOOT IOM I AR VE ETRE EER pe BOtH 8 made Arete’ PAPO Ot bent ee maton d ent teeta» Hata talent bt te tay 


2Z243a 


Wherever possible, let your customer talk a few minutes. The 


most successful salesmen are the “best askers of questions” 
and the "best listeners". 


Now is the time to shift from first to second gear. The shifting 
action is sometimes called "The Transition" because you are shift- 
ing into your real selling effort. You must develop certain 
phrases, words and sentences that will smoothly develop your 
shift. For example: 


"Mr. Prospect, my Comp-.y has been manufacturing 
industrial and maintenance chemicals for over thirty 
years. Notice the pictures in the catalog of modern 
laboratory facilities. You will be interested to 
know that our chemists are constantly striving to 
develop new products to help solve your maintenance 
problems. Here is a product that has been developed 
in our laboratory and proved in actual use. I know 
you will be interested in how it can help you in your 
operation." 


Fr OO.F eke 


for the problem. 


more insurance if he is 
A Buick owner can be sold 
he will get more business 

versely, the Cadillac owne 
he is losing busines 
a rich man who doe 


If you have any product to 
prospect WHY he needs YOUR 


Several examples follow: 


W! 


You have to give a man a reason to bu 
convince your Prospect that he needs 

4 particular need the Prospect has --~- 
pect he has a Problem, and that your p 


For example: A man with $1,000,000.00 life. ins 
convinced he need 


S vecause his customers don't 
S not need his business, 


PEOPLE WER 
SALE SMAN 
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$ it to protect 
a Cadillac if t 


because he will have more prest 
r can be sold a Buick, 


sell, m 
products, 


he Buick owner is 


SECOND GFAR: (PRESENTING .YOUR PRODUCT AND CREATING THE NEED 
DUO E_ NEED 


FOR YOUR PRODUCT) 
EY 


y your product, You must 

your product because it fills 
you must convince your pros 
reduct is the best Solution 


surance can be gold 


his estate. 
convinced 
ise. Con- 


if ne is convinced 
want to buy from 


ake up your mind to convince your 


E SATISFIED 


TH THIS BEFORE A 
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CHEMSEARCH CONCENTRATE 


L. 
2. 
Je 
“This is a transition sen- 
tence bridging the gap 
between the “Open” end 
the "creating the need" 
phase, 
PA 


Since you are responsible for the 
sanitation of your building, you 
will want to see a new theory we 
have developed in fioor cleaning. 

A clean iloor is the first step 
toward a good building appearunce 

as well as sanitation and Chemsezarch, 
our superior cleaner, does your ; 
cleaning job better and faster. (*) 


You will notice I am going to spray 

a small amount of Chemsearch on your 
floors. This sprayer is for spot 
work on walls and woodwork - actually 
Chemsearch tnay be used in your regular 
mop buckets or sprayed on your floor 
in a 3 gallon Chemsearch sprayer, 
Chemsearch diluted according to 
directions, may be used for normal. 
cleaning of floors, woodwork, and 
windows. In greater concentrations, 
it will also remove old wax from the 
floor. I'm going to agitate the 
solution on your floor with my 
fingers to show you there is nothing 
that will hurt your floors or my skin. 


While we have been talking, Chemsearch 
is penetrating the pores of your 
floor and lifting the dirt into solu- 
tion. More than that, the dirt is 
being uniformly suspended in the 
solution so it may be entirely re- 
moved by plcking up the solution with 
your wet mop. Notice, in my catalog, 
how Chemsearch holds dirt in suspen- 
sion, while ost cleaners allow half 
the grime to be re-deposited on the 
surface, 
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CHEMSEARCH CONCENTRATE 


4. 


oO 


Now I'm going to remove the 
solution by wiping it up with 
this cloth. After the dampness 
evaporates I will show you a 
floor clean enough to eat your 
eggs on. 


With wy white pocket handker- 
chief, I'll wipe the cleaned 
spot. ‘Look, absolutely no 
dirt. Your floor is “white 
handkerchief clean", 


Now watch when I wipe the hand- 
kerchief on the part of the floor 
not cleaned with Chemsearch. 


Here do this yourself sc you can 
prove to yourself. 


So that you can have the proper 
tools to spray Chemsearch we are 
furnishing at no charge the $10.95 
Chemscarch 3 gallon sprayer with 
Standard 55 gallon container. Wits: 
a 35 gallon half size container, we 
are furnishing you with the Duz-All 
Sprayer for your walls, woodwork 
and spot work. You can see what an 
amazing cleaner Chemsearch is and I 
want you to order the size container 
and sprayer that will suit your need: 
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WHAT TO SAY 


Every company like every individual . 
is very proud of one accomplishment, 
Wearever is something we can justly 

be proud of because it will reduce 

your labor cost of floor waxing by 

60% and your year end material cost 

by at least 30%. 


2. Of every dollar spent for maintenance, 
national statistics Prove 95 cents is 
Spent for labor, Wearever reduces your 
labor cost by staying beautiful on your 
floor up to 3 times longer than any wax 
we have tested, 


3. The secret of Wearever longer wearinz 
quality is the manner in which it is 
made. Wearever contains a high per- 
centage of solids, principally RICH 
PURE Carnauba, emulsifiers and levelling 
agents combined with water. The Carnauba 
Gives Wax its life and hardness. The 
Other chemicals are necessary to cuspend 
Carnauba in Solution, but they decrease 
the wearing of a wax Surface in most 
waxes because they do not evaporate 
before the wa “ilm is dry. So it is 
very important that a wax is Properly 
formulated and constantly controlled 
during the mac'facture, 
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WHAT TO Say 


Wearever is SO formulated that only 
the hard Carnauba SCays on your 
floor. The emulsifiers and Other 
chemicals Cvaporate at the Same 
rate as water, leaving a hard, 

wear resistant lustrous Surface, 


To prove that not only Wear, but 
even water will not harm this pure 
Wax surface, observe the effect 
when I invert this Container of 
water on this Panel waxed with 
Wearcver, Asthough the water is 
On the surface for a fey minutes 
during this demonstration, it would 
have no more effect on Wearever, 
if the water were on the Surface 
24 hours. 


Although the initial cost Per con- 
tainer is a little more than cheape - 
waxes, Wearever is fuaranteced to 
materially cut your Over-al] labor 
cost and wax Cost, give you a safe, 
beautiful floor longer. We can dis 
cuss Wearever al] day, but you woa! 
be fair to me or Co yourself until 
you try it, 
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SANAPHENE. 


WHAT TO DO - WHAT TO SAY 


1. C.ance you are responsible for the 
sanitation program and for the 
health of those who are in your 
building, I know you will be 
interested in an improved product 
for controlling all bacteria 
including the Staph Germ. 


2. Most disinfectants such as Pine 
Oil are effective only against 
gram-negative bacteria. That 
means the other half of the buc- 
teria population, the gram posi- 
tive group. such as the diphtheria 
germs and others, are not affected. 


2 3. Let's pretend that this object 
AN represents gram-negative germs 
and this one gram-positive. An 
/ entire bottle of pine or ordinary 
disinfectant will kill only one 


group of the grams. Less than a 
teaspoon of Sanaphene will kill 
both classes. 


4. In addition, Sanaphene is non- 
combustible, creating no fire 
hazard. 


5. Now that a material is available 
to you that frees your mind from 
sanitation worrics, is safe, and 
has such a pleasant aroma, won't 
you list yourself among the more 
progressive School men (or what 
have you) and let me send you a 
drum today. Germs won't wait for 
us, s0 there is no time like the 
prescut to start on them, 


After you have -- 


1. Made a friendl. introduction - (Opened) 


2. Created a need for your products (which we've done in 
the previous sales talks) 


YOU MUST THEN SHIFT INTO THIRD GEAR AND ASK FOR AN ORDER OR CLOSE 


THE SALE. 


s-» You may simply ask for an order. : 
kk, You may let your customer decid« between two positive alterna- 
tives, for example: “Chemsearch is packed in 55 and 35 gallon con- 
tainers. Woul:: you prefer the full drum or the half drum?" Or, 
"We can have this arrive next week or the first of next month, 
which do you prefer?” 


C. You may use the assumptive clore: “I'm sure you have enough 
wax on hand now, but since you want to trv my wax and since I may 
not be back before you run out, I'll just earmark this drum for 
delivery next month." Or, simply say, "You will tha.k me many 
times for introducing you to this product.” Open your order book 
and say, “What address do you use for shipping?" 


D, Impending Event: “This month only, you receive a $10.CO sprayer 
absolutely free with each drum. I'11 mark it down now, so you can 
take advantage of this special offer." 


E. Never force whe customer to say, “Yes, I'll take the product." 
because it won't help you to try - no cwstomer will ever say that. 


* * * 


Make it easy on yourself, and let the customer have your materials 
without forcing him to have to make a “yes or no™ decision on 
whether to buy or not to buy. 


The number one pitfall of new salesmen is the “put off" phrase. 
“When are you coming back?" Now there is one thing I can promise 
you, if you can't figure out a gowd answer that will eliminate the 
"stall", you will never see your prospect qa second time. 
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buy a small amount now so you will see its worth and then you 
can thoroughly consider it for your yearly purchase. 


OBJECTION: 


2'm sum. that is a fine product, but we just don't use it in our 
maintenance program. 


ANSWER: 


Mr. Jones, many of my regular customers for Washable Nu Lite 
are people who had never used ‘‘1is type of material, You can 
genuinely improve the appearance of your building by using this" 
material, and at the same time reduce the cost of maintenance, 


OBJECTION: 


We've been buying from the same company for years. 


ANSWER: k 


You are doing business with a fine company, Mr. Prospect 
However, we have a new product that they do not hav 
example here is 


—— 


OBJECTION: 
We've been using the same product for years. 


ANSWER ; 


The product that you are usirg is good, Mr. Prospect. A few 
years ago, there was nething, available that could do a better 
job for you, but you owe it to yourself to listen to my story. 


OBJECTION: 


I just don't have the time for you to show me your products. 
Maybe I will have a chance to see them some other time, 


ANSWER: 
L appreciate that, Mr. Prospect. but the. tine and money you can 


save by spending a few minutes with me now will be well worth 
our while..... or I can cone back at your convenience, 
y 


R5Ka 


The most obvious answer puts you right in YOur prospect's trap. 
If you say, "JI'}} be back in two months," he will Say, "Fine, 
I'll consider your products then -- Probably give you an order," 
This really means that your truthful answer Pucs you right ¢ 

in the cold. Two months from now: you have to do the same Seil- 
ing job Over, the prospect has forgotten you. He has bought from 
Someone clse and wil] Say to you, "I'm 0ing to buy this from 
you, when are you coming back?" 


AND PROBABLY YOU NEVER WILL SELL HIM ! ! ; 


Nowever, if you learn to answer his “stall” as follows, you will 
be a winner: . 


"Sir, I will be back, and wish I could say just when, 
but my territory is so extensive it is impossible to 
Say just when. But since you will run out of my pro- 
duct before I return, I csion't want to be penalized by 


not being here on ¢.; right day - so with your per- 
mission I']] just put the Product down for Shipment 
So that it will be on hh. when you run out, and you 


won't miss the Opportunity of trying this product," 
* * * 


Re~read the above, it is most important, Another answer to "When 
are you coming back?" is “Everyone asks me that and unless J get 
a chance to let you see how good “y product is now, I might never 
have the chance CO come back," —-- 


This should be a "kidding" Cype of answer but Should be followed 
with another "strong" close, 


LATER? 

| i 

© 
‘J 


. 
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SOME OBJECTIONS YOU WILL HEAR -~ OFTEN! 


Good janitor? 

No money. 

Buy once a year. 

Don't use it. 

Buying same company for years. 

Buying same product for years (satisfied). 
Too busy to see it. 

Plenty on hand. 

Fooled by too many salesmen. 

Had four salesmen in today. 

We buy local source or local delivery. 
Price too high. 

Leave me a sample and I’11 think about’it. 
We buy from a member - or a local man. 

I'm just a small user, 

I'm satisfied. 

Can't get my janitor to use it. 


We have to take this up with the City Council. 
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We have had the same janitor for years. We is pretty old, and 
we cannot fire him, but he does not do the job. When I do buy 
new things for him, he does not use them. 


ANSWER: 


Mr. Prospect, you would be surprised, but that problem exists in 
most cther schools, Let me ask you a question. Does your janitor 
complain that there is so much work to do that he cannot get to 

it all? Then sir, I can help you. With your permission, I would 
like to demonstrate this product to your janitor. He will quickly 
see that this product can save him time and also save you money. 
In ether words, he can accomplish more work with less effort by 
using this product. Now, Mr. Prospect, I'm going to show this to 
your janitor, and if both of you approve, it will be here in a few 
days for him te start using. 


OBJECTION: 


That soun* like a good product, but we just do not have any 
money. (Assuming this is a school superintendent, ) 


ANSWER : 


If that is the only problem you have, Mr. Prospect, then there 
is not a thing to worry about. My Company has been serving 
schools since 1919 and we understand your monetary problems. 
We'll just send this out, and it won't be billed until next 
session, We have been doing this with institutions for years. 


OBJECTION: 


I wish you would have been here sooner, because we only buy once 
or twice a year. 


ANSWER #1: 


Mr. Prospect, many institutions buy in the same manner. While 
I'm here, there may be a few little odds and endson which you 
might be running low, Let ie show you through my catalog. There 
might he something here that you may need. 


ANSiIER £2: 


Mr. Prespect, alaosst all schools buy in the same manner. Here 
is something that I know you don't have, because it is brand new. 


— 
. 


re js bow it works ----,. How, what I would like you to do is 


' & \ 


Vnwereden 


i 
OBJECTION: wa 


That looks like a &0od Product, but we have Plenty on hand, 


ANSWER: 


Of Course, you do, Mr, Prospect, As I already Pointed out to 
you, this material has many advantages over ordinary Products, 
but the Crue test of its merits is when you use it yours lf, 

Try a small Container of this material in Part of your building, 
Compare it with the material you are now USing and am sure you , 
will want to Standardize on my product when you buy next time, 


OBJECTION: 


Every Salesman that comes in here Claims he hs the best Product, 


I have been fooled by too many of you, 


ANSWER: 


That may be Crue, but I'm not an ordinary Salesman, One order 
is not EOing to make me Yich or Poor, What I Want is your con- 
tinued repeat business and I cannot &et that unless you try a 
Smal] container today, 


OBJECTION: 


You'>-e the fifth Salesman SClling Cleaning Supplies that has 
been here today, 


ANSWER: 


There wil] Probably be five more behind me, but f represent 
National, We are one Of the fey basic manufacturers and our 
laboratories have developed 4 product that iS so important to 
you T know YOu will want to See it, 

OBJECTION: 


We have to take this Up With the City Council, 


ANSWER: 


"Mr, Customers how loa: have ‘Ou been With the city?" He will 
) © y y 

seNEval] ANGSwWer 5 10 or More rCaALS, "Mr. Customer I know 

i y - y > 
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the Council follows your recomendations on the use of 
chemicals as you are the only one who knows exactly what 
you need, J am sure you have the authority to order a 
small quantity of an item such as this. After you see 
what it does you can then recommend the purchase of a 
large quantity.” 


Many times this is a lame excuse to avoid buying or making 

a decision. The important thing for you to find out is if 
he has the authority to buy. If he has authority, sell hin. 
If it is true he cannot buy don't force him to sign an order 
as it will only be cancelled or returned, 


ONE WAY YOU CAN STOP US 
IS NOT TO PAY YOUR BILLS! — 


WHY DO SOMANY 
CHEMICAL SALESMEN CALL 
ON ME? YOUR THE FIFTH 
ONE THIS WEEK !! 


MY PRODUCTS ARE GOOD, I WANT 
SUME OF YOUR GUSINESS !! 
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BUYING SIGNALS YOU WILL HEAR -- OFTEN 


1. How much is it? 

2. How does it come packed? 

3. How is it mixed? 

4. Wow long will it last? 

5. How much would I need? 

6. Will it deteriorate? 

7. How much will it cover? 

8. Sounds good ; 

9. Looks good, 
10, Can you use this for such and such? 
ll. Looks okay, but I have plenty on hand. 
12. Who in the area is using it? 


¢e back? 


i=) 


13. When are you comin 
14. Is it safe to use on such and such? 
15. Will it do this or that? 


16, Any other sign of approval from the prospect such as 
a nod of approval. 


Now read and thoroughly master the methods of closing a sale 
and how to turn objections into a sale as illdstrated in the 
"Gears of Selling". 


me Oe ee or} 


258a 


SOME POTENTIAL CUSTOMERS 


INSTITUTIONS 


Schools 

School Cafeterias 

Colleges 

College Cafeterias 

College Student Union Buildings 
Fraternity & Sorority Houses 
Hospitals 

Homes for Aged 

Orphanages 

Churches 

Clinics 

Hotels 

Tourist Courts 

Buildings 

Clubs 


AIRPORTS 
GARAGES 

GRAIN FLEVATORS 
INDUSTRY 


Manufacturing Plants 
Packing Houses 

Food Plants 

Food Lockers 

Oil Field Drilling 
Auto Dealers 
Bottlers 

Filling Stations 


DEPARTMENT STORES 
RETAIL STORES 


Restaurants 
Drug, Stores 


‘In fact, every business that 
employs people, uses and needs 
something, you have to sell. 


City Hall 
City Auditorium 
Municipal Buildings 


Park Department 
Garbage Department 
City Sewage Department 
Water Department 
Police Department 

Fire Department 
Sanitation Department 
Street Department 


COUNTIES 


Court House 

Jail 

County Garages 

County Schools 

County Highway Department 
County Homes and Hospitals 


STATE 


Highway Department in Several 
Locations 
State Hospitals, Schools, etc. 


ARMY, AIR FORCE & NAVY BASES 


Officer's Club 

Enlisted Men's Club 

Cadet & C.P.0O. Clubs 

P-X's 

Special Services 

Local Purchases 

Purchasing and Contracting 


OUR CONTALNER SIZES: 
55 Gallon Container 
35 Gallon Container 
20 Gallon Container 

6 Gallon Container 


We sell direct to users. Not! 
is sold through retail stores 
small packages nor is anythin 
sold for re-sale. 
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IN THE UNIVED STATES DISTRIC?T COURT 
FOR WHE NORTHERI DT ICT OF NEW YORK 


see 
. 
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Se eee meena —_ [eee 


i 
USAchem, Inc., a ‘texas Corporation, 
Plaintiff Civil Action 


No. 75-Cv-170 
SUPP... ENTARY 


MELVIN R. WALDMAN and MELVIN R. WALDMAN ATTORNEY'S APETDAYS 
! 
d/b/a DYNACHEM, 


ISU LON YO 


~against- 


——_— 


PLATT et GQ 87 tT axe 
Defendant. PLALUY £:; eS nO LU 


stare OP NEW YORK: 


jCOUNTY OF ALBANY: 


1. Vhat I am an attorney duly admitted to practice law 
y 4 k 


ii: the State of New York and before this Federal District Court 


i 
| NEIL Hi. RIVCHIN, being duly sworn deposes and Says: : 
i 
| 
jana am associated with O'Connell anc Aronowitz, Posy attorneys 
‘ ° 
lfor the Defendants herein. I an fully familiar with all the facts 
1 


ee circumstances of this case and with the facts set forth in 
jthis affidavit. 


! wi cle < 
2.. In 1973 Defendant Waldman had sales amounting to Two 


Hundrea Two Thousand Six liundred Twenty-six and 00/160 ($202,526.60) 


| 

eee as set forth in Paragraph 14 of the Affidavit of Michac] | 
IG. Breslin, dated May 16, 1975, submitted in Support of Plaintiff's 
t . 

‘motion. AS a result of writing over two Hundred Thousand Dollixs 
= volume in that year, Defencant Waléman received a vacation 
‘ 


Pr package in the amount Of Two Thousand ($2,000.09) Dollars 


' . ee roa 4 js Ce ; 
as set forth in Exhibit "x" Which ls atteched hereto. In 1974 


| 
| 
| 


[pesendant Waldiman's sales eMounter to two Mundred Ter Thousand 


: 
; 
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‘Eight Hundred Three ($210,803.00) Dollars, an increase Over 1973 


a ee 
. 
. 
——— + Sep eet 
eee een 


: , i 
sales; however, Defendant Waldman received a vacation package ee 
bonus in the amount of 01.2 Thousand Two Hundred Pifty ($1,250.00) 


j 
(Dollars, less than that which he had received the previous year, 
jas set forth in Exhibit "B" which is attached hercto. | 


3. As a part of the consideration to be paid by the Plain- 


2 
ooo 


tiff to Defendant Waldman fo> entering into the "District | 
jSales Manager's Agreement", Defendant Waldian was to receive 

‘ 

la two (2%) percent override on sales made by salesmen whom 

k Y 

he had trained. This comnission amounted to approximately j 

. | 
ere Ry 

!Four Thousand ($4000.00) Dollars each year as additional 4 
i 

! 

jcompens sation to Defendant.Waldman, as shown in the ledger | 

u a ° ¢ 

sheet and letter dated January 24, 1975 which are attached 

| 4 
phoreto as Exhibit "Cc", | - 
: I | 
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Notary Publi, tate of New York iis 
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ii/ GLORIA MAEDSND 5; 
| Notary Pettic in the Sinte of Rew ¥erk 

H Quatitied ia Atany Coon ty: if > 

1 My Cozmission Capives aren 22, Was 
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Gay Seanats PeyroiLl bapt. = Texies t 
n= mo erat oe mee mee ~- aD £9 + LES ASS ——— TU rt LOCATION sameness earliest 7s ME RS 


Hackensack { 


— - —— oo 


Ralph Younz 


eee CC A Yt A A OE OR 


over Ra ence. > aa ee 
DATE jf a 

1 , 3/447 
Mel Valdman £2361 _ q Lis] 


WLOSAGE: g ET ea 
Dear Vay: 


Please send Mel Valdman a $2,009 check instead of the trip which 


Thanks for your help. 


Ver r best wie et gard 


«il 


i. IGINATOR + OO MOT WRITT_OFLOW THIS LINE. i 


he won for writing over $200,000 in volume in 1973. | 
{ 
| 
t 


‘ 
. 
‘ 
DEPT.-LOCATION SIGNED | DATE 
sansa tedeialaniiane tiicanaba via ‘aimecain — RL EE nF —- ee Sareea eee 
SEND PARTS ' AND 3 WITH | CAR DON INTACT « TART 3 V/ILL UE RE Tur “ED WITH REPLY J 
salenaceaieipiicucbiionssictealineigi a Hed § ov. PART 3 WILL DE RETOUR 


orm 1.3 


DETACH AND TILE FOR FOLLOW-UP? Waltea’S CO 


EXHI BIT "A" 


—_=—- 


January 13, 
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‘ EXHIBIT tpn 


Ra, Kf Young 


MBIT “BO 


* 


1975 
Ao3 
To: Gay Dennis De 23a! 
From: Ralph Young 
G74 
Re: Year-End "Vacation" Packages for Pa 
National Award Winners ete 7? 
Dear Gay: 
Please send out checks, air mail special, to the following men: 
Salesman Code # Amount 
Mel. Waldman 2381 $1250.00 /ASDb.boD : 
Nate Wachnan —~4300- 1000.00 93613 & 
Jim Gusky 2156 1000.00 gti 4 
Art Solomon 2220 1000.00 ASDiDD 
Jim Zampino 4344 1000.00 7 
Jay Epstein - 2020 1000. 00 ASt Od &: 
Bernie Hurewitz 2672 800.00 —- 
Fred Levens 2075 800.00 Fp) o4 
Irv Weinstein 2137 800.00 iy 
Bernie Shapiro 2068 800.00 
Jim Bailey 2490 500.00 
Sam Knopp 2390 500.00 
Mike Leblang 2595 500.00 
Herb Mitzner 2003 500.00 
Richard Monteith 2661 500.00 
Marc Rosenzweig 2499 500.00 
Nat Cohen 2369 | 500.00 PA 
Howie Seidenberg 4374 500.00 Code 72 
Mort Krell 013D 500.09 
Mal Tarkin 2531 500.00 
Wells Van Pelt 2160 500.00 
Joe Cooper 2339 500.00 Perf 
Graham Dean 2793 500.00 —/§ ¥ a 
Thanks, po die ve 


(jy ee es 


EXHIBIT "c" t 


4 

January 24, 1975 i 

To: ' Gay Dennis , “ 
¢ 

a Hal Kimmel : , lw D/A 


Re: Year-End Compensation for District Managers 
Dear Gay: 
Please send checks to the following district managers: 


Joe Cooper #2339: Dick Albert : 
Verlane Walsh $2531.82 


. 
‘ 
eggs ee oe: 
ha Bikes 7 Waa be es wLEe ferPO* 1% 6 


Mort Krell #013D: Al Locher 1956.40 


Jim Zampino #4344: Al Coldon 1961.62 , 
Mel. Waldman #2381:] Dick Reardon | 

Mel Wilcove 3953.72 

Sid Keiser #2770: Pat Sicilié 1639.28 . 


3953.72 5. 


Many thanks : Asal A7 pe 
“at 79 Fad Ht 
+ Hal Kimmel . ; 77-97 f 

cr 
252.62 
WK: gr ; 
0,475 | 
EXHIBIT "Cc" ; , (992 
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Inc., a Texans Corp ratica, 
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MELVIN R. WAI ond ’™LVIN R. WALEMAN 
d/b/a Lynac > 
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J 1, Cen A AC 40D, EHF il i d Si 


: 03 Cated Iny 23, 
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of O'Ccunell and Aroaowits, P.C., 100 Stato : _ 
New York, before Doris 7 les, Cortificd chore 
LONG r on l Hot -¥ Pul 1c tr t:? Io iO ¢ Ee 8 7 i > 


TODOLOUSKY, SCULINGER & SLAINCK, ESOS., 


$00 Scuthland Center, Dallas, Texas, Attornoysa fo 
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(NAL BE, YOUNGS, LOQ., of Counsel). 


DcCRAF?, FOY, COmMtAy & HOLT-HANRIS, ESQS., 
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} 90 Stata Street, Albany, fez York, Attomeya for Plaintic? 
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APPEARANCES: 
(ocntinued) 


Qs2CHAEL PRESLON, £°9., of Counael),. 
O'CONNELL & ANONCWITZ, P.C., 100 State 


Strest, Albany, New York, Attorrays for Pafendants (im@rZ 4 


RIVCHIN, ESQ., and PARRY R, PISCUER, ESQ., of Ccvnse?). 
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(Norman Steinman) Re ante 
February of 1968 or '69 in a hotel room up here 
in Albany. 
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you, to the best of your recollection? 
A What I can tell you would ba a pencralicacton 
4 1a ne . : 9 y a es ee 
in the respect that L would ascume cn tha £izst | 
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UNITED STATES DISTRICT CouRT 
NORTHERN DISTRICT OF NEW YORK MEMORANDUM DECISION ana 
RDER 


9) 
a 
USAchem, INC., A Texas Corporation, 


Plaintiff, 
MELVIN R. WALDMAN and MELVIN R. WALDMAN, 
a/b/a DYNACHEM, 

Defendants. 

(esniaiiniasnnsidiiiaminptiicinaincibalabat it siete 
APPEARANCES: OF COUNSEL: 
DeGRAFF, FOY, CONWAY & HOLT-HARRIS MICHAEL G. BRESLIN 
Attorneys for Plaintiff TOBOLOWSKY & SCHLINGER 
90 State Street 1900 Southland Cent 
Albany, New York 12207 ene COnnet 
“ Dallas, Texas 75201 

O‘CONNELi. and ARONOWITZ, P.C. BARRY R. FISCHER 
Attorneys for Defendants WEIL H. RIVCHIN 


100 State Street 
Albany, New York 12207 


JAMES T. FOLEY, D. J. 
MEMORANL JM-DECISION and ORDER 

Plaintiff, USAchem, Inc. (hereinafter "USAchem"), a Texas 
Corporation, seeks by its compicint and motion for a preliminary 
injunction to enforce a restrictive sales covenant provision 
against its former salesman and district sales manager, Melvin R. 
Waldman, the defendant herein. There are three contractual writ~- 
ings at issue: The first contract of January 1968, commencing 
defendant's employmen: with USAchem as a "sales representative" 
(Pl. Ex. A); the sezond of February 1970, appointing defendant to 
the position of "dist-‘-< sales Runager" (Pl, Ex. C); and the last 
executed in May 3.472, being an amendation to the 1968 sales repre- 
*G).cative agreement (Pi. Ex. 8), 

The defendant resigned from his employment with USAchem in 
February 1975, under a mutual termination clause not here at issue. 
He is now engaged in starting his own business under the name of 
Pynachem, which is essentially similar to his former work with 


Uf Achen in distributing “janitorial supplies” and such chemicals 


and 1970 contracts which Purport ‘to Proscribe for 18 months after 
termination of employment with USAchem @ny similar Sales activities 
within a denominated 9@°graphica] area. The complaint in this 


On the complaint before having to offer ful) Proof. This Motion 
was heard on June 2, 1975, ad at that time neither Party offered 


June 11, 1975. 
The defendant, through his attorneys, in his @nswer and at 
oral argument Upon the Motion, has asserted numerous affirmative 


defenses and counterclaims Challenging Plaintife's Claims ang 


case by their decision in USAchem, Inc. v, Goldstein, 512 P.24 163 


(24 Cir, 1975), This case is remarkably Similar to the one at bar 
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involved the same plaintiff and another of their “sales representa- 


tives", a very similar contract of employment, aid a demand by the 
plaintiff therein for injunctive relief. With the writing in 
Goldstein and the traditional standards which nees tn be clearly 
demonstrated before a preliminary injunction may issue, it is my 
judgment that the plaintiff has failed to make an adequate showing 
of the need and justification for such relief. The motion for a 
preliminary injunction will therefore be denied. 

Although the decision of the Court of Appeals, Second Circuit, 


in Goldstein did not expressly rule on the decisicn of the district 


court below denying preliminary injunctive relief for failure to 
show irreparable harm, it did expressly affirm the final judgment 
rendered after trial that no injunctive relief whatsoever was justi- 
fied in favor of USAchem. In this holding the Court did find that 
a restrictive sales covenant was valid under either the law of New 
York or Texas. This holding, however, was a qualified one: 

We conclude that under either Texas or 

New York law the covenant here was valid 

to the extent that it precludes Goldstein 

fror. soliciting former customers with 

whom he had done business in his assigned 

territory. However, insofar as the coven- e 

ant would preclude him from otherwise com- 


peting. it was overly broad and t!.erefore 
not enforceable. 


USAchem, Inc. v. Goldstein, supra, 512 
F.2d at 168. 


Thus, from my reading; Goldstein held that the contract was margin- 
ally enforceable when construed in a limited fashion and the en- 
forcement did not necessarily compel injunctive relief. The action 
here presents, in my judgment, a less persuasive showing for the 
grant cf p.eliminary injunctive relies ause here we have serious 
and more complex questions as to the ii. '_crelation of three con- 
tractual writings which contain variations of the eighteen months 
sales proscription at issue and this factor nust be given serious 
consideration in the appraisal of the requirement pn show likeli- 


hood of success. In addicion, and perhaps more fundamentally, the 


=" 


Sila i 
balance of the equities and danger of irreparable harm strongly 
favor defendant and this in itself mandates that no preliminary 
injunction should issue. 

Preliminary injunctive relief is very drastic because it 
grants to one party through the power of judicial sanction, relief 
that would be available only after a full trial on the merits with 
attendant due process. Consequently, the courts have Properly put 
the burden of proving clear entitlement to this relief squarely on 
the shoulders of the moving party. American Brands, Inc. v. Play- 
girl, Inc., 498 F.2d 947 (24 Cir. 1974); Gulf & Western, Indus., 
inc., v. Great A. & P. Tea Co., Inc., 476 F.2d 687, 692-95 (2d Cir. 
1973); Dopp v. Franklin National Bank, 461 F.2d 873, 878 (2d Cir. 
1972); Checkers Motors Corp. v. Chrysler Corp., 405 F.2d 319 (24 
Cir. 1969). The elements of proof are well settled: 

The settled rule is that a preliminary in- 
junction should issue only upon a clear 
showing of either (1) probable success on 
the merits and possible irreparable injury, 
or (2) sufficiently serious questions going 


to the merits to make them a fair ground 
for litigation and a balance of hardships 


—— 


tipping decidedly toward the party request- 
ing preliminary relief. 


Sonesta Int'l Hotels Corp. v. Wellington 
Associates, 483 F.2d 247, 250 (2d Cir. 1973). 


The facts of this case, based on the affidavits, indicate 
that defendant is engaged in an effort to establish a business of 
his own to support his wife and five children by using skills and 
knowledge developed while in the employ of USAchen. He has a right 
to employ such skills even when learned from a former employer and 
even if it leads to competition with a former employer. H. B. 
Wiggins Sons‘ Co. v. COTT-A-LAP Co., 169 PF. Reptr. 150, 152 (Cir. 
Ct., D. Conn. 1909); Purchasing Associates, Inc. v. Weitz, 13 N.Y. 
2d 267, 272 (1963); Clark Paper & Mfg. Co. v. Stenacher, 236 N.Y. 
312 (1923); cf. Kaumagraph Co. v. Stampagraph Co., 235 N.Y. 1, 9 
(1923); see Midland-Ross Corp. v. Yokana, 293 F.2d 4i1, 412 (3rd 


Cir. 1961). An employee may relinquish this right for consideration, 


312.4 


but in Situations where no Present consideration is Deiig raid, 
Courts find it "distasteful" to prohibit or Seriously 4 4x any 
Person in endeavoring to earn a livelihood and support his family. 
Bradford vy. New York Times Company, 50] F.2d 51, 58 (24 Cir, 1974); 
cf. Sarkes Tarzian, Inc. Vv. Audio Devices, Inc., 166 PF. Supp. 250, 
278 (S.D. Calis. 1958). 


arable harm are evaluated, it is Clear that Gefendant Stands to 
suffer the most. Defendant's business is in its infant Stages; 

he is presently Carning a fraction of the income h- formerly earned 
while employed for USAchemn. Moreover, this income is the sole 
means of Support for defendant and his family. on the other hand. 
USAchem is a large and well established jenitorial supply company 
which has already replaced defendant with two new Sales representa- 
tives in the Sales territory in question. These new salesmen it 


seems are increasing and expanding their Sales in their territories 


of customers and business by actions of the defendant. USAchem is 
hardly in jeopardy of extinction in che same Manner that defendant 
might be if the injunction should issue, thus, in this sense, “the 
right [of defendant] «9 continne a business . , is not *@asurable 
entirely in monetary terms" since defendant Wants to crecte and 
Sustain his own business “not to live on the income from @ damages 
award.” Semmes Mectors, Inc. Vv. Ford Motor Company, 429 F.2d 1197, 


1205 (24 Cir. 1970). Although USAchem complains that their two 


which defendant regularly Made, it coulu hardly be expected that 

uch results would be obtained given the short time they have been 
wor’:t.4 and the fact that it took defendant Seven years to culti>-ate 
his annual Sales to the high level he achieved, However, it is 
again noteworthy that USAchem and its new salesmen are i creasing 


their sales and thus diminishing any loss Plaintif¢ might suffer. 


~- 
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I thus find that the potential irreparable injury to plaintiff is 
remote as contrasted to a much greater danger to defendant. 

Turning to the probability of success on the merits, plaintiff, 
due to the factual background, fails to carry its burden in that re- 
gard. Plaintiff repeatedly emphasizes the validity of their con- 
tracts and the fact that Goldstein found them to be valid restric- 
tions. However, a contract “is by no means conclusive on that 
issue «nd does not operate as a matter of law to foreclose the 
trial judge from the cxxurcise of discretion on the application for 
a@ preliminary injunction." Imperial Chem. I: ‘us. Ltd. v. National 
Distillers & Chem. Corp., 354 F.2d 459, 461 (2¢ Cir. 1965). The 
distinctions here make this case a more tenuc.3 one for injunctive 
relief than the case that was made af:-: trial for injunctive re- 
lief and rejected ir Goldstein. For. in add ‘ton to the serious 
Claims by defendant, the plaintiff failed to pay due consideration 
on these contracts; the eontxadee themse)---s do leave unanswered 
questions at this stage. Por example, each of the three contracts 
describes a different geographiczl sales zone ai._ consequently im- 
ports a different proscription or limitation on sales activity for 
che 18 month period: The 1968 contract names “Albany, Greene and 
Schoharie Counties, New York" (Pl. Ex. A, para. 4); the 1970 con- 
tract describes the arei. as “a ninety (90) mile radius of the City 
of Loudonville, New York" (Pl. Ex. C, para 4); and the 1972 letcer- 
amendment contract adds “Rensselaer and Columbia Counties, New York." 
(Pl. Ex. B). i.. light of plaintiff's claim that all contracts are 
currently valid, it is unclear to me what the limitations on the 
geographical sales area are claimed to encompass. 

The matter of lack of payment of consider. on Or prior breach 
by USAchem is also a serious issue. The district sales manager 
contract specifies two forms of consideration: a two~-hundred dollar 
weekly income and a two percent commission "override". The plaintiff 


does not deny that payment of these specificd amounts were not made 
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but rather alludes to a quid Pro guo provision in the contract 


which allows other consideration to be substituted. It is how- 
ever, unclear as to what the substitution was or whether there. 
was any agreement between the parties as to what would be substi- 
tuted. 

One final consideration which is important upon application 
for the drastic relief of a preliminary injunction is the effect 
upon public policy. Stamicarbon, N.V. v. American Cyanamid Com- 
pany, 506 F.2d 532, 537 (2d Cir. 1974). I fina that if defend- 
ant's business falters or fails @uring the period of the injunction 
that there is a danger that he may have difficult financial prob- 
lems in the support of himself and famiiy. Bradford v. New York 
Times Company, supra, 501 F.2d at 58. It is irrelevart that the 
defendant might be succeeding in his business, for the plaintiff's 
only legitimate interest is any harm which might ensue from viola- 
tion of their contract for "(i]t is the plaintiff's loss, not the 
defendant's gain, which (is) material." Harvey & Lund Corp. v. 
Murray Rubber Co., 31 F.2d 932, 933 (2d Cir. 1929), cert. denied, 
279 U.S. 872 (1929). 

In sum, Goldstein and the other decisions of the Court of 
Appeals, Second Circuit, cited herein set a pattern as previously 
noted for this decision. Restrictive sales covenants may be valid, 
but only when they are properly limited in scope. It is the firm 
law and policy of New York, Texas and the Setatat anares to recog- 
nize and respect the right of every man to make a living, especially 
as here, where there is a serious guestion of the conflicting con- 
tractval rights of plaintiff. In terms of the Proof itself, when 
dealing with such delicate issues, affidavits without more provide 
@ particularly weak basis for the grant of serious injunctive re- 
lief. Sce Semmes Motors, Inc. v. Ford Motor Company, supra, 429 
P.2d at 1204-06; Dopp v. Franklin National Bank, supra, 461 F.2d 


878-79. An award of money might be sufficient compensation as 
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occurred in Goldstein for the final relief to be adjudged. 

Counsel for both sides are commended for their thorough and 
knowledgeable briefing of the pertinent federal and state cases, 
and the presentation of their respective positions in such manner 
that assisted this Court greatly in the ascertainment of the facts 
and law involved. 

The plaintiff's motion for a preliminary injunction is hereby 
denied and dismissed. 

It is so Ordered. 

Dated: June 17, 1975 


Albany, New York 


as ie Ke, 
UNI STATES senha cea 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT UF NEW YORK 
ALBANY DIVISION 


USAchen, INC., a Texas Civil Action No. 
Corporation, 75-CV-170 
Plaintiff 
~against- 


MELVIN &. WALDMAN and MELVIN NOTICE OF APPEAL 


R. WALDMAN d/b/a DYNACHEM, 


Nee ee ee et ee ee et ee ee ee 


Defendant. 


Notice is hereby given that USAchem, Inc., Plaintiff above named, 
hereby zeppeals to the United States Court of Appeals for the Second 
Circuit from the Order overruling its’ tion for Preliminary Injunction, 


entered i:. this action on the 17th day of June, 1975. 


DeGRAFF, FOY, CONWAY & HOLT-HARRIS 
Attorneys for Plaintiff 
Office and Post Office Address 
90 State Street 
Albany, New York 1i :07 
518) 462-5361 


OF COUNSEL: 

TORO’ “WSKY & SCHLINCE 
1900 Southland Center 
Dallas, Texas 75201 


